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REPLY BRIEF FOR APPELLANT 


As will be detailed in this reply brief: 


(1) Since some evidence of mental disease or defect was adduced 


at the trial, it was error not to submit the defense of insanity to 
the jury under the guidance of instructions, This fact voids the 
government's effort to persuade this Court that the evidente| 
relating to the defense was weak, insufficient, inconsistent or 


| 
of doubtful credibility. 

| 
(2) By reason of a decision supervening since appellant's 
main brief was filed, it is now manifest that the trial court © 


erred in admitting appellant's confession into evidence. In 


Jones v. United States, this Court squarely held, on facts 


“2a 


virtually identical to those here, that Rule 5 was offended by the 


delay in bringing the defendant before a committing magistrate 


and that any damaging statements elicited from him during the 


period of illegal detention were inadmissible. 

(3) In light of the record, there is no merit whatsoever to the 
government's claim that defense counsel consented to the delay 
which denied appeliant his right to a prompt trial. Indeed, on 


the facts of this case, consent was not legally possible. 


ARGUMENT 


SINCE SOME EVIDENCE OF MENTAL 
DISORDER WAS ADDUCED AT THE 
TRIAL, THE ISSUE OF APPELLANT'S 
SANITY WAS SUFFICIENTLY RAISED 
TO REOUIRE ITS SUBMISSION TO 
THE JURY 
Content to detail possible ambiguities and 
inconsistencies in the testimony bearing on appellant's mental 
condition, the government fails to address itself to any of the 
pertinent issues but tries instead to persuade this Court that 
appellant was sane when he shot Speaks, Thus, the govern- 
ment argues lengthily that the evidence which bears on 
appellant's sanity is weak, insufficient, inconsistent or of 
doubtful credibility, in the face of the decision in Tatum v. 


United States that "in criminal cases the defendant is entitled 


to have presented instructions relating to a theory of defense | 


for which there is any foundation in the evidence, even though 


the evidence may be weak, insufficient, inconsistent, or of 

doubtful credibility, va Whether the evidence for the defense | 
| 

on this issue was "either strong or waxes is simply not a 

1/88 U. S. App. D, C. 386, 391, 190 F.2d 612, 617 (D, C. Cir, 1951). 


2/ Ibid, 


ade 


relevant inquiry at this juncture; whether appellant was in fact 


competent at the time of the offense was a question for the jury 
under the guidance of instructions, a question that obviously 
cannot be determined for the first time on appeal. 

In parsing appellant's testimony, moreover, the 
government commits the same fundamental mistake the trial 
judge did when he concluded that the defense of insanity could 
not have been advanced "because the defendant took the witness 
stand in his own behalf and testified at great length, perfectly 
rationally, both on direct and cross-examination. " (See Appellant's 
Br. pp. 24-26). Even if that appraisal of appellant's performance 
as a witmess is accurate, it does not alter the fact that his testimony 
abounds with substantial indications that he was unbalanced and was 
not functioning normally at least from the time Speaks kicked him 
in the head, Insanity is generally not so gross as to obliterate 
every trace of reason in its victim. What is more, the notion that 
sanity is to be presumed so long as some parts of the accused's 
statements or conduct appear rational (to the nonqualified observer) 
would reserve the defense of insanity for the raving lunatic whose 
every action bespoke madness. The question, therefore, is not 
whether there was some evidence of sanity at the trial, but 


whether there was some evidence of insanity. 


5 
What the government advocates, in short, is an | 
upside-down application of Tatum for which no authority can be 
3 
cited, Wilson v. United Sates! the sole case relied on by the 


government, not only verily followed Tatum, but its facts do | 


not remotely resemble those at bar. As set forth by the Wilson 
opinion, "nothing else concerning insanity appears in the evidence" 
than Wilson's statement to the police that "at the time of the | 
shooting he 'saw red' " and his statement at the trial that he had 
‘some sort of temporary insanity." Ibid, That meager testimony 
was held not to "constitute such evidence of insanity as to Peru 
that the jury be instructed as to its effect in the case." Jd. at 
338, 288 F.2d at122, Wholly apart from the testimony of 
irrational conduct on Gray's part by Phillistine Onley, who 
also testified that she heard someone in Adell Banks’ apartment 
cry out "He must be crazy, ' there is much more testimony : 
here in support of the defense from appellant himself. (See 
Appellant's Br, pp. 15-18; Appendix A; JA 4). 

Besides, the government's estimate of the evidence 


slights the fact that no effort at all was made to elicit testimony 
| 


bearing on mental disorder by reason of defense counsel's 


refusal to raise the defense of insanity because of his unfortunate 


3/109 U, S. App. D. C. 337, 288 F, 2d 121 (D. C, Cir. 1960). | 


abe 


belief, shared by the trial judge, that ''a man who says he is 


crazy never is,'' (See Appellant's Br. pp. 16 n. 21, 19-23). 
Whatever evidence got into the record did so without any design 
and should for that reason be entitled to considerably more weight 
than purposeful testimony. In all events, defense counsel clearly 
went too far in conceding appellant's sanity and this alone requires 
reversal of his conviction. (See cases cited in Appellant's Br. 
Pp. 22). 

Actually, as the government brief reveals, the 
real dispute is not with the evidence of mental disorder adduced 
at the trial but with the basic rationale of the Tatum decision 
itself, which, itis suggested, "perhaps***should be reexamined, " 
(Br. p. 12 n.5). That appellant's sanity was put in issue by 
‘Ngome evidence' of mental disease or defect is not dispelled by 
equivocal hints that Tatum should not really mean what it says. 
Above all, the same argument urged here, that ''some evidence" 
should mean evidence sufficient to create a reasonable doubt as 
to the defendant's sanity, was carefully considered and explicitly 


4/ 
rejected by the Tatum opinion. ~ In view of the consistent line 


4/ “We think it would be incorrect to infer from the language in 
Holloway v. United States /80 U. S, App. D. C. 3, 148 F.2d 665 

(pD. C. Cir. 1945) 7/that the ‘evidence sufficient to create a 
reasonable doubt! test is to govern for the purpose of determining 
when an instruction should be given. The reference in that case 

was addressed to the nature of the instruction rather than to the 
state of the evidence making it ‘essential’ that it be given." 88 U. S, 
App. D. C. at 390, 190 F.2d at 616. 


By 


of this Court's decisions holding to the Tatum opinion, the 


government's attempt to resarrect what is claimed to be a 


contrary "some evidence" formulation in Hollowayis strained 


5/ 
indeed.~ Tatum is not an eccentric jural quirk, but reflects 


a deliberate distribution of evidentiary burdens in criminal 

prosecutions so as to harmonize the presumption of sanity and 

the prosecution's burden of proving guilt beyond a Seasonabie 

doubt. | 
Clearly then, the government can derive no comfort 

from hypothetical exploration of "paradoxical situations" (Br. 

p. 12 n.5) which are belied by repeated decisions of this and other 

Courts of Appeals reaffirming the so-called "some evidence" 

rule. Basically, the government's complaint is with the orien 

of proving that the accused had no mental disease or defect, pr 

that the crime was not the product of his mental disorder, Sac 

the question of his sanity is put in issue by "some evidence" of 

mental disease or defect. For as this record shows, appellant's 

sanity was put in issue by "some evidence" of mental disease or 

defect. The Tatum decision demonstrates that enlightened : 

administration of criminal justice permits no other Ucoteue 


of that burden. 


5/ This argument is of a piece with the government's professed 
ignorance as to "any statute or rule which authorizes the grant" of 
pretrial motions for a mental examination. (Br. p. 12 n. 4; see 

. Appellant's Br. pp. 12 n.10, 13 2.14). 
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In sum, while the government's belittlement of 
the evidence bearing on appellant's sanity would have been arguable 
to the jury if the issue had properly been submitted under the 
guidance of instructions, that exercise on appeal when the issue was 
not so submitted misses the mark entirely. 

Finally, the government understandably declines 
to support Judge Holtzoff's view shared by original defense 
counsel, that ''a man who says he is crazy never is."" Instead, 
it is fobbed off as "gratuitous" and "academic" because "there 
was no pending motion" when it was announced (Br. p. 14)-- 
disclaimers whose meaning recedes with each reading. In short, 
the government urges that Judge Holtzoff's ruling was an empty 
formality devoid of legal significance or practical effect on 
appellant's rights. 

As the record shows, however, the judge's state- 
ment was not fanciful but real and was the reason for his refusal 


to acknowledge the defense of insanity. (See Appellant's Br. pp. 


19-24). The record discloses that defense counsel vainly tried 


to raise anew the question of appellant's sanity before the jury 
was charged by the court but failed in what were trying circumstances, 
His co-counsel sided witha the trial court in rejecting the defense of 


insanity because appellant had attempted to raise the issue himself 


—o 


in his pretrial motion for a mental examination--a motion which 


was not supported by his own counsel even though it was not opposed 


by government counsel, 


Simply put, the court's ruling was not gratuitous, sb 
but in response to counsel's unartful attempt to raise the defense 
of insanity, not "academic," but a refusal to submit the question 
of appellant's sanity to the jury under the guidance of instructions. 
But for his erroneous ruling, based on his belief that "a man who 
says he is crazy never is, " Judge Holtzoff undoubtedly edule have 
granted counsel's request. In any event, it was error for him 
not to do 80. 

THE SUPERVENING JONES DECISION 
CONFIRMS THAT APPELLANT'S STATEMENTS | 
TO THE POLICE WERE INADMISSIBLE BECAUSE | 
OF THE UNNECESSARY DELAY IN BRINGING 
HIM BEFORE A COMMITTING MAGISTRATE — 

By reason of a decision of this Court coming 
after appellant's main brief was filed on July 9, 1962, it isinow 
manifest that the damaging statements elicited from appellant 
by the police prior to his appearance before a committing | 
magistrate were erroneously admitted into evidence. In Saas 
v. United States, No. 17019, D. C. Cir. July 19, 1962, this 
Court held that a confession exacted in circumstances virtually 
identical to those here was offensive to Rule 5 of the Federal 
Rules of Criminal Procedure and hence inadmissible as evidence 
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against the defendant. While the position of the government's 
brief may have been at least arguable in light of judicial precedent 
prior to the Jones decision, today it flouts that controlling 
pronouncement, 

Jones was arrested at approximately 4:25 A.M. 
on Sunday, July 3, 1960, after having admitted at homicide head- 


quarters that she had killed Claude R. Smith. Gray was arrested 


at approximately 3:30 A.M, on Wednesday, August 2, 1961, before 


having admitted to the arresting officer that he “had did it." 

In' both cases, the police had evidence from other 
sources for suspecting defendants, Thus, Jones was taken to 
homicide headquarters for questioning prior to her arrest and 
confession, while Gray was sought by the police and was placed 
under arrest before he admitted killing Speaks. 

After her arrest, Jones was returned to the scene 
of the crime where, with her help, the police found the weapon 
used. After his arrest, Gray was returned to the scene of the 
crime where, with his help, the police found the weapon used. 

In both cases, interrogation was continued by the police all the while. 

After her knife had been found, Jones was returned 
to homicide headquzrters, where the questioning continued until 


about 8:00 A.M. when sue signed a full confession. After his 
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pistol had been found, Gray was returned to homicide headquarters, 
where the questioning continued until about 5:30 A.M, when he 
signed a confession, Hours later in both cases defendants were 


finally taken before a committing magistrate. 


Since the time that elapsed from Gray's arrest until 


his written confession was obtained and the police procedures used. 


6 
during that interval were substantially the same as in Jones, Sf the 


7 
ruling on admissibility of the confession must be the same. cee 


6/ See also Naples v. United States, _U. S. App. D. Ce _»__ 
F. 24 | __(D. C. Cir. May 8, 1962); and Williams v. United States 

At . S App. D. C. _» 303 F. 2d 772 72 {D. C C. Cir. Ma May 4, 1962}, 
discussed in Appellant's I Br. pp. 28-29. 

Not a single case cited by the government's brief in which a 
confession was held admissible involved a situation where, as here, 
illegal detention and police interrogation were coupled with return 
of the defendant to the scene of the crime either to search for the 
weapon used or to reenact the crime--police practices successively 
condemned by this Court in Williams, Naples s and Jones. Moreover, 
in some of the governmert's ; cited cases, "The appellants not only. 
reaffirmed their formal written statements while they: were lawfully 
detained, but did so in utterances which were plainly spontaneous 
and at a time when both the judicial warning and the advice of 
counsel as to their right to remain silent were not more thanan . 
hour old."" Goldsmith v. United States, 107 U. S. App. D. C. 305, - 
3, 277 F.2d-335, 341 (Db. C. Cir. 1960); cf. also Simpson’ ¥. United 
States, _U. S. App. D. C.__, 303 F.2d 4, 416-417 ~ < sae 
1962). 


7 To avoid the force of Jones, the government stresses the: aheence 
ofa Mallory objection in n the court below--< contention anticipated in) 
Appellant's Br. p. 29 n. 37. 
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Indeed, the Court in Jones specifically rejected the selfsame 
arguments that the government inexplicably renews here: (1) the 
suggestion that because the arrest occurred after regular office 
hours a magistrate was not available; and (2) the contention that 
the admission of the confession was harmless error in view of 
other evidence. ~ 

The additional argument that the delay in complying 
with the mandate of Rule 5 was justified in this case by reference 


to the fact that appellant's "abandoned gun had ammunition in it" 


8/ At page 10 of its brief, the government states that "nine witnesses 


testified to appellant's criminal act and belied his claim of self- 
defense***,'' While appellant has never denied shooting Speaks, 
such distortion of the record, particularly when advanced in support 
of argument, in inexcusable. 

As documented in appellant's main brief (p. 7), there were five 
people on the scene and only one of them, Minnie Phillips, actually 
saw what happened (although her testimony at the coroner's inquest 
was to the contrary). 

Judas Perry, Adell Banks' brother, testified in this connection 
as follows on direct examination: "Q. And you didn't know what 
happened just before that shot was fired or subsequent to the shot 
being fired? A. No, I didn't. Q. Or at the time the shot was 
fired? A. No, I don't." (Tr. 144). In the course of the cross- 
examination of this witness by defense counsel, the court itself 
pointed out ''the fact that this man was not an eye witness to the 
shooting. He didn't see the shooting." (Tr. 159). 

Nancy Mae Perry, Adell Banks’ niece, testified in this same 
connection on direct examination as follows: "Q. Did you see 
Mr. Speaks when he was shot? A. No." (Tr. 82). Andon cross- 
examination: "Q, You didn't actually see the shooting, did you? 

- No." (Fr. 90}. 
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is as preposterous as it is irrelevant. (Br. p. 8). The weapon 
in Jones was also potentially dangerous in the hands of the Sere 
or thie mischievous, but that did not condone failure to comply 
with Rule 5. More importantly, the rule of prompt arraignment 
cannot be subordinated to the discretion of the police on the after- 

| 
thought that their action was "commendable." Flouting of Rule 5 
would thrive if the police were so little accountable for their actions 


except their own notions of what is commendable, " particularly 


| 
when that decision would turn on such vagaries as the weapon 


used or the place it was stowed. 


Similarly far-fetched is the government's expansion 


of the threshold confession doctrine to take in everything a . 
prisoner might say so long as the police are successful, for what- 
ever length of time and by means of the kind of interrogation 


condemned by Rule 5, in keeping him talking from the time he is 
| 


taken into custody "until he had confessed, when any judicial 


8/ (cont'd) Marian Louise Perry, also a niece of Adell Banke, 
testified as follows: "Q. And do you know who shot him? A. No. 
Q. Were you present when he was shot? A. I was on my way in 
the house when I heard the shot, but I didn't see who shot ate vod 
(Tr. 95). 

Irene Williams, one of the two women going with the deceased 
and Judas Perry ‘or beer, testified as follows: "Q. Do you know 
who shot him? <A. No, I don't." (Tr. 67). 

No one else was present and therefore could not have testified 
to appellant's criminal act and belied his claim of self-defense." 
Nine witnesses turn out to be just one, Minnie Phillips. 
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9/ 
caution~ had lost its purpose."' Mallory v. United States, 354 


U. S. 449, 455 (1957). Such a porous construction of Rule 5 
would have the effect of reintroducing the element of coercion 
read out of the Rule by the Supreme Court in McNabb v. United_ 
States, 318 U. S. 332 (1943), and again in Upshaw v. United States, 
335 Ue. S 410 (1948) As those cases made clear, a voluntary 
confession is inadmissible, irrespective of coercion, if made 
during a2 period of illegal detention due to failure promptly to take 
the person before a committing magistrate. Unnecessary delay, 
not the "willingness" of the prisoner to keep talking under police 
prodding, is the keystone of compliance with Rule 5. By no 
reasonable hypothesis can appellant's apparently spontaneous 
admission that he “had did it'’ upon being placed under arrest be 
expanded to sanction what took place for the next two hours. Not 
being occasioned by permissible booking procedures or by 
appellant's spontaneous willingness to confess, the critical delay 


in this case resulted solely from police interrogation. 


9/ As shown in appellant's main brief (p. 29 n.38), police 
caution is not a substitute for the impartial judicial caution 
contemplated by Rule 5. 
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APPELLANT DID NOT WAIVE HIS 


iN eee nen nnn en ene eee papeenapaognenmmmenenel 


RIGHT TO A TRIAL WHICH 
PROCEEDS IN DUE AND ORDERLY 


pee ert ee cnn ne a eee een Eeuanea-ter—ay pane 


FASHION TO A VERDICT 


The government does not dispute that appellant's 


trial did not proceed in due and orderly fashion to a verdict or 
that the delay between the time the record was closed and the 
jury was charged was prejudicial to appellant. In fact, the | 
government would apparently concede denial of the right to a 
prompt trial if appellant had objected at the appropriate time. 
But, it is contended, appellant's counsel consented to the delay 
and therefore appellant is foreclosed from urging the delay as 
error. | 
Inasmuch as the asserted consent defies confir- 
mation in the record, the record alone defeats the government's 
entire argument with respect to the denial of appellant's right 
to a trial which proceeds in due and orderly course to a v unees: 
On January 25, 1962, the day after appellant’s 
original counsel was disabled as he was summing up, Dennis Ke 
Lane orally entered his appearance on behalf of appellant, (3A 63). 
Immediately thereafter, in response to the trial judge's que stion 


"what do you want to do, do you want to carry on," Lane stated: 
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‘No, Your Honor, because I think probably this case will probably 
have to result in a mistrial because I don't believe Mr. Stern will 
recover in time--" (JA 63). Before counsel could finish what he 
was saying, the trial judge interrupted him and announced that 

"] will not order a mistrial."" (JA 63). 

Once the court had so ruled--and it would be 
difficult to contrive language which would have made the ruling 
any plainer than that actually used by the court--counsel under- 
standably did not renew his request and abided the court's ruling. 
Surely nothing more was required of counsel, Although his request 
may have been casual and inartistic, the undeniable fact is that 
counsel requested, and the court denied, a mistrial because of the 
delay in the completion of the ria. 

If however, the government is correct that Lane 
consented to the delay, then appellant was denied the right to 


counsel of his own choice at the time of the purported consent 


10/ Equally baseless is the government's claim that appellant himself 
consented to the delay. (Br. p. 16). First of all, appellant was not 
even in the courtroom at the time. (JA 65-66). Eight days after 
Judge Holtzoff had refused to declare a mistrial, appellant 
addressed a letter to the judge in which he stated that he did not 

want attorney Lane to take Stern's place. That hardly amounts to 
consent to anything. Moreover, assuming that appellant was 
intelligently consenting to the delay, by that time he had already 

been deprived of his right to a prompt trial, 
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| 
and consequently there could have been no consent binding on 


him. For not only did the colloquy between Lane and the trial 
judge supposedly constituting the consent take place out of : 
appellant's presence, but Lane did not have any authorization 
from appellant to act on his behalf. 

As the record plainly shows, Lane entered his 
appearance for the first time on the morning of January 25, 1962, 
(JA 63). Appellant was not in the courtroom when Lane's i 
appearance was entered or when the colloquy with the trial judge 
took place. (JA 65-66). Furthermore, Lane had not previously 
secured authority to represent appellant and had not even 3 
conferred with him before he undertook to act in his behalf, 
(JA 64), Lane had been pressed into service at the request of 
Robert Miller, an associate of Stern (JA 63) aed Lane admitted 
on the record that he was not then prepared to give a | t 
effective legal representation, (JA 64). 

Therefore, assuming arguendo that Lane did in 
fact consent to the delay, the consent was without effect and 


li/ While it is not important to the issues of this case, the 
government's brief erroneously states that Lane “had been asked 
by Mr. Stern and Mr. Robert I. Miller (co-counsel for appellant) 
to enter his appearance." (Br. p. 15). The record is clear that 
only Miller, who took no part in appellant's trial, requested and 
was responsible for Lane's appearance. (JA 63). 
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cannot be deemed 2 w2iver of appellant's rights. In Gadsden 

ve United States, 96 U. S. App. D. C. 162, 223 F.2d 627 

(D. C. Cir. 1955), this Court invalidated the defendant's 
sentencing for the reason that the husband-law partner of 
defendant's own counsel appeared in her stead because she 

was not available when the district court imposed sentence. 
Holding that the "appellant cannot be deemed to have waived” 

his rights by the actions of substitute counsel, the Court 
concluded that "If substitute counsel is present and if the trial 
judge chooses not to postpone the hearing, he has, we think, 

the affirmative duty to ascertain whether the substituted counsel 
is qualified to give effective representation. " Id, at 166, 167, 

233 F.2d at 631, 632. In the case at bar, not only was substitute 
counsel admittedly not prepared "to give effective representation, " 
but he appeared without appellant's knowledge or prior consent. 
Even with the defendant's knowledge, substitution of defense 
counsel was held to constitute a denial of the right to counsel 

of one's own choice in Lee v. United States, 98 U. S. App. 


Dd. Cc. 272, 235 F.2d 219 (D. Cc. Cir. 1956).22! Here, as in 


12/ See also Releford v. United States, 288 F.2d 298 (9th Cir. 1961). 
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Lee, “appellant bore no responsibility for being without comeete 
and the actions of substitute counsel were "clearly not chargeable” 
to appellant and "cannot be made the occasion for denying him his 
constitutional right" to a speedy trial, Id. at 274, 235 F.2d, at 221. 
The government's effort, therefore, to teanesored 
Lane's request for a mistrial into assent to the trial court's ruling 
is not only specious in light of the record, but is belied by its lack 


of binding effect should any such assent be assumed, 
CONCLUSION 


Accordingly, and for the reasons set forth in 
appellant's main brief, the verdict below should be set aside. 
Respectfully submitted, 


Charles R, Cutler 


Joseph Du Coeur 
of 
Kirkland, Ellis, Hodson, 
Chaffetz & Masters 
800 World Center Building’ 
Washington 6, D, C. 


Attorneys for Appellant 
(Appointed by this Court) 


August 22, 1962 


BRIEF FOR APPELLANT 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ROBERT GRAY 


APPELLANT | 


Vv. 
UNITED STATES OF AMERICA 


APPELLEE 


APPEAL FROM A JUDGMENT OF THE 
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


CHARLES R, CUTLER 


1 Statae Peet az Apna 
athe BOetE GU neue JOSEPH Du COEUR 


for the District vf Satie ie reyit 


FILES ui, 17 1962 i 
KIRKLAND, ELLIS, HODSON, 
o Xt, MAT. CHAFFETZ & MASTERS 
or: Ueun 4 
Caras uf 800 WORLD CENTER BUILDING 
CLERK WASHINGTON 6, D. C. 


OF 


ATTORNEYS FOR APPELLANT 
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decision: 


(1) 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


The following questions are presented to the Court for 


Whether, in view of appellant's motion for a mental 
examination to determine his mental condition at the time 
of the alleged offense and the evidence of mental disorder 
adduced at the trial, the question of appellant's criminal 
responsibility should have been submitted to the jury under 
the guidance of instructions. 

Whether, in view of the unnecessary delay before appellant 
was taken before the nearest available commissioner or 
before any other officer empowered to commit persons, 
oral and written statements allegedly made by appellant 

to police officers were properly admitted in evidence. 
Whether, in the circumstances of this case, appellant was 
deprived of his constitutional right to a speedy trial because 
of the two week delay between the close of the record and the 


submission of the case to the jury. 


STATEMENT OF QUESTIONS PRESENTED . 
AUTHORITIES CITED... . 2+ eee 
JURISDICTIONAL STATEMENT ..... 
STATEMENT OF THE CASE ....... 
The Proceedings Below... 2-21 + +se eee 
The Homicide For Which Appellant Was Tried 
STATUTES, CONSTITUTION, AND RULES INVOLVED... 
STATEMENT OF POINTS. 2... eee eevee eer eerse 
SUMMARY OF ARGUMENT... ee eee ee cere eees 


ARGUMENT ... 2. ee ee eee reer rer eer errr s 


The Question of Appellant's Sanity at the Time 
of the Alleged Offense Should Have Been Sub- 
mitted to the Jury With Appropriate Instructions 


Statements by Appellant Introduced at the Trial 

Were Inadmissible Because They Were the Pro- 

duct of an Unnecessary Delay in Bringing Him 

Before a Committing Magistrate .....+.e-e-s 

Appellant was Denied a Speedy Trial. ...+-.- 
CONCLUSION . 2.2. eee ee eer eter ern ene ener rere 
APPENDIX A 


APPENDIX B 


(iii) 


AUTHORITIES CITED 


Cases: 


* Akowskey v. United States, 81 U. S. App. D. C. 353, 
158 F. 2d 649 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16972 


ROBERT GRAY 
Appellant 
Ve 
UNITED STATES OF AMERICA 


Appellee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On September 5, 1961, an indictment was filed chazging 
appellant with murder in the first degree. (JA 1). Following his trial 
by jury in the United States District Court for the District of Columbia, 
appellant was found guilty on February 8, 1962 of the lesser offense of 
murder in the second degree. (JA 90-91). Judgment of conviction was 


entered on March 23, 1962 and appellant was sentenced to imprisonment 


for a term of fifteen years to life. (JA 91-92). The trial judge granted 
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appellant leave to appeal his conviction in forma pauperis on April 3, 1962. 
The jurisdiction of this Court to review the judgment of conviction rests 


on 28 U.S.C. §1291 (1958). See also 28 U.S.C. § 1915 (1958). 


STATEMENT OF THE CASE 
The Proceedings Below 
An indictment was filed on September 5, 1961, charging 
appellant with first degree murder. Specifically, the indictment charged 
appellant with having "purposely and with deliberate and premeditated 


malice, murdered Andrew Speaks by means of shooting him with a pistol" 


1 
on August 2, 1961. (JA 1). af On September 8, 1961, appellant was arraigned 


before Judge Luther W. Youngdahl and pleaded not guilty. (JA 1). This plea 
was withdrawn on October 12, 1961, and changed to a plea of guilty to murder 
in the second degree. a 

Although appellant was represented by counsel retained by his 
family, he filed a motion pro se for leave to vacate his plea of guilty to 
second degree murder; and on November 13, 1961, Chief Judge Matthew F. 
McGuire granted the motion and reinstated the initial plea of not guilty. 
Appellant also filed, again pro se, a motion requesting a psychiatric exam- 
i/ DS. Gode § 22-2401 (1961) provides that Whoever, being of sound 
memory and discretion, kills another purposely, either of deliberate and 
premeditated malice or by means of poison, * * * is guilty of murder in 
the first degree." 
2/ D. C. Code § 22-2403 (1961) provides that "Whoever with malice 


aforethought, except as provided in sections 22-2401, 22-2402, kills another 
is guilty of murder in the second degree. os 
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ination to determine his mental condition at the time of the alleged homi- 
cide. (JA 2). The government did not file any response to the mation 
and appellant's counsel did not support it in any way. The motion’ was 
denied without prejudice. (JA 2). 

The trial began on January 18, 1962, Judge Alexander Holtzoff 
presiding, and continued on through the next week until January 24,1962. 
Appellant testified on his own behalf at the trial and admitted shooting 
Speaks. Statements, both oral and written, allegedly made by him to the 
arresting officers concerning his actions were introduced into evidence by 
the prosecution over timely objection. 

The closing arguments to the jury began on January 24, 1962. 


Due to defense counsel's inability to complete his argument by reason of 


illness, the case was respited until February 7, 1962--fourteen days later-~-- 


when the closing arguments were finally completed and the jury was instruct~ 
ed. (JA 62-68). A defense motion for mistrial because of the delay between 
the hearing of evidence and the submission of the case to the ies was denied 
by the trial judge. (JA 63). 

In view of defense counsel's illness, another lawyer entered 
the case on behalf of appellant and was present for most of the remaining 
proceedings. When the trial finally resumed on February ‘7th--by this 
time appellant's original counsel had recovered and was ready to continue-- 


the new counsel tried, as appellant himself had tried, to raise the question 
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of his mental condition at the time of the alleged offense. (JA 68-70). 
Nothing came of it because of the trial judge's insistence that A man who 
says he is crazy never is, you know''--a notion in which appellant's original 
counsel concurred. (JA 69). Atno time was appellant ever examined to 
determine his mental condition when he shot Speaks. The prosecution did 
not introduce any evidence respecting his sanity, and the trial court did not 
instruct the jury with respect to the verdict of not guilty by reason of insanity. 
After two days of deliberation, during which time the jury re- 
turned four times to the jury box, thrice for further or clarifying instructions 
and once to have portions of the transcript read, the jury rendered a verdict 
of guilty of murder in the second degree. (JA 81-90). Appellant was there- 


after sentenced for fifteen years to life imprisonment. (JA 91-92). 


A timely motion for new trial was denied on March 23, 1962, 


On April 3, 1962, the trial judge granted appellant's pro se application for 


leave to appeal in forma pauperis, expressing his belief at the same time 


3/ 
that the appeal would be frivolous.” 


i 
3/ The court's memorandum opinion allowing the appeal was designated 
by appellant for inclusion in the Joint Appendix, but was apparently inad- 
vertently omitted. For the convenience of the Court, it is reproduced as 
Appendix B to this brief. 


The Hornicide For Which Appellant Was Tried 


4/ 
On August 1, 1961, at approximately 6:30 - 7:00 P. Mig 7 


appellant arrived at the apartment of Adell Banks, located at 1029 16th 
Street, N. E., for a social visit. (JA 27). Sometime later, Judas Perry, 
Adell Banks! brother, and Andrew Speaks, the deceased, aide. For 
the next 4 hours or so, these four sat in Banks’ living room watching tele- 
vision and drinking occasionally. | 
Towards the end of the evening, appellant asked Banks for 
her telephone number because it had recently been changed and borrowed 
a pencil from Speaks so that he could write it down on a scrap ef paper. 
(JA 29). After returning from the bedroom where the telephone was located, 
appellant handed the pencil to Speaks at the latter's request, appellant having 
absent mindedly placed the pencil in his shirt pocket as if it was ‘ts own. (Ibid. ) 
As he was handing the pencil to Speaks, appellant either acci- 


dentally or deliberately (depending on whose testimony is believed) let the 


pencil fall to the floor and then sat down. (Ibid.) Speaks picked it up from 


the floor, sat down, but immediately jumped up kicking appellant in the face. 
(Ibid. } 
4/ With the exception of the events following appellant's arrest, the pre- 


cise times at which the various incidents described occurred are' noe 
decisive to the issues of this appeal. 
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Appellant jumped quickly from the chair in which he was 
sitting and dashed out of the apartment, Either because Speaks had cut 
him with a linoleum knife he carried in his back trouser pocket or because 
appellant had shattered the glass pane in a door as he was fleeing the apart- 
ment, appellant suffered a cut on his au 

Appellant took a bus to his girl friend's apartment after 


wandering about for some time, got the 22 caliber pistol he kept there, 


6/ 
and returned to the neighborhood of Adell Banks' apartment, (JA 31-33). 7 


In the meantime, Adell Banks' brother and Speaks had left 
her apartment and crossed the street to talk with Minnie Phillips and Irene 
Williams who were sitting on their porch. These four shortly recrossed 
the street preparatory to going for some beer and were in front of Banks' 
apartment when appellant reached a point on the opposite side of the street 


from them, (JA 33-34). 


5/  Phillistine Onley was apparently walking by as appellant fled on her 
way to get her children from a baby sitter. According to her testimony, 
"As I was walking past 1029 I heard glass breaking in this apartment, and 
I started to keep on walking, but I stopped there for just a second, and I 
heard somebody in the apartment say, ‘He must be crazy, ' and then this 
man ran out of the house, and as he ran out of the house he said these 
words; he said, ‘Don't nobody treat me like that, ' and 1) kill him, ' and 
he ran around the side." (JA 4). 


6/ Appellant testified that he came back so that he could talk with Adell 
Banks and find out from her what had happened and why it had happened, 
(JA 32). He explained his retrieval of the pisto! at this particular time by 
reference to an earlier decision to take it to his mother's home where it 
would be out of reach of children. (JA 31-32), 
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Claiming that Speaks saw him and started riscaciigs toward 
him, appellant unwrapped his pistol from a paper bag and shot Speaks. (Ibid. ) 
Of the five people on the scene, ines, Judas Perry, the two women and two 
young nieces of Adell Banks, only Minnie Phillips actually saw appellant 
shoot Speaks. “/ (Tr. 67, 84-85, 95, 118, 144), She so testified at the 
trial even though she had testified directly to the contrary at the coroner's 
inquest--a fact not brought out during the trial, (Tr. 118). : 

After the shooting, which took place at 1:55 A.M., appellant 
ran from the scene, threw his pistol in a bush and finally made his way back 
to his girl friend's apartment at approximately 3:30 A.M. (JA 35). 

The police were already there and appellant surrendered him- 
self. (JA 9-10, 35). He admitted shooting Speaks to Detective Wallace, 


who had arrested him. (Ibid.) Instead of booking him, however, the police 


8 
thereupon took appellant back to the scene of the homicide! and used him 


in their search for the pistol. (Ibid, ) 


77 Bach of these witnesses also testified that he did not see Speaks advance 
on appellant, which is hardly surprising inasmuch as only one of them saw 
how and who shot Speaks, and even this witness testified previously at the 
coroner's inquest that she did not see what happened, 


8/ One of Speaks' possessions removed from his body by the police was 
a linoleum knife. Interestingly enough, this find was never disclosed to 
appellant at any time during his interrogation, even when que stioned about 
the cut on his hand, Chemical tests as to the presence of blood on the knife 
were ultimately negative but the police did not know this when they were 
questioning appellant. 
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Finally, at 5:00 A.M., the police took appellant to the Homicide 


Squad Office where, at 5:30 A.M., he signed a statement in which he admit- 


ted that he had shot Speaks. (JA 13-15). 2/ Later that morning appellant 


was taken before a United States Commissioner and duly committed. 


STATUTES, CONSTITUTION, AND 
RULES INVOLVED 


D.C. Code § 24-301 (1961) provides in part: 


(a) Whenever a person is arrested, indicted, charged 
by information, or is charged in the juvenile court of 
the District of Columbia, for or with an offense and, 
prior to the imposition of sentence or prior to the ex- 
piration of any period of probation, it shall appear to 
the court from the court's own observation, or from 
prima facie evidence submitted to the court, that the 
accused is of unsound mind or is mentally incompetent 
so as to be unable to understand the proceedings against 
him or properly to assist in his own defense, the court 
may order the accused committed to the District of 
Columbia General Hospital or other mental hospital 
designated by the court, for such reasonable period as 
the court may determine for examination and observation 
and for care and treatment if such is necessary by the 
psychiatric staff of said hospital. * * *" 


Rule 5 of the Federal Rules of Criminal Procedure 
provides in part: 


(a) Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a complaint 
or any person making an arrest without a warrant shall 


a ii ere nS 
9/ Although defense counsel did not formally object to Officer Banta's 
testimony at the trial recounting what appellant had said to him before 
and shortly after the arrest, counsel did register an objection to the 
question-answer form of the signed statement. (JA 16). This objection 
was overruled by the trial court and the statement was admitted into 
evidence. (JA 17). It contained the usual boilerplate phrase that it was 
‘made freely and voluntarily."" (JA 18, 20). 
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take the arrested person without unnecessary delay 
before the nearest available commissioner or before! 
any other nearby officer empowered to commit persons 
charged with offenses against the laws of the United | 
States. When a person arrested without a warrant is 
brought before a commissioner or other officer, a 
complaint shall be filed forthwith." 


The Sixth Amendment to the United States Constitution 
provides in part 


"In all criminal prosecutions, the accused — enjoy 
the right to a speedy and public trial * * *. 
STATEMENT OF POINTS 
l. a. The district court erred in denying appellant's 
motion for a psychiatric examination to determine 
his competency at the time of the offense. 
b. The district court erred in failing to instruct 
the jury on the question of appellant's mental con- 
dition at the time of the offense, 
c. The prosecution did not prove appellant's sanity | 
at the time of the offense beyond a reasonable doubt. 
2. The district court erred in admitting into evidence written 


and oral statements concerning the homicide made by 


appellant to police officers before he was taken toa com- 


mitting magistrate. 
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3. Appellant was denied a speedy trial as guaranteed by the 


Sixth Amendment. 


SUMMARY OF ARGUMENT 


In the face of appellant’s pretrial motion for an exarnination 
to determine his mental condition at the time the offense was cornmitted and 
the evidence of appellant's mental disorder adduced at the trial, the trial 
judge refused to submit the issue of criminal responsibility to the jury 
because of bis belief that "A man who says he is crazy never is, you 
know.'' Appellant's original counsel inexplicably volunteered his concur- 
rence with that notion for the record at the very time co~counsel was trying 
to raise the question of appellant's sanity. Not only is that notion bad 
psychiatry, but it is bad law which requires reversal of appellant's con- 
viction. 

Contrary to the mandate of Rule 5 of the Federal Rules of 
Criminal Procedure and the Supreme Court’s landmark Mallory decision, 
appellant was not taken before a committing magistrate without unnecessary 
delay after his arrest. Instead, after he was arrested and had admitted 
shooting Speaks, appellant was taken by the police to the scene of the homi- 
cide, interrogated all the while, and then taken to the station where the 
interrogation continued until he had signed an incriminating statement. 
Hours later, after they had obtained these statements, the police finally 


complied with the procedure set forth in Rule 5. Having been obtained 


elle 


during a period of illegal detention, these statements were inadmissible and 
their admission at the trial is reversible error. | 

Finally, the trial court refused to declare a mistrial even 
though there was a delay of two weeks from the time the record =r closed 
until the jury was instructed and retired to consider its verdict. Delay of 


that order at such a critical juncture of the trial was clearly inimical to 


appellant's rights and foreign to our notions of criminal justice. That the 


delay exacted its toll is confirmed by the fact that the jury experienced 
considerable difficulty in reaching a verdict and indeed reached a verdict 
only because of the prodding of the trial judge who was concerned that he 


had not "had a hung jury in years and [was] not going to have it this time." 


ARGUMENT 
THE QUESTION OF 

APPELLANT'S SANITY AT THE TIME OF 

THE ALLEGED OFFENSE SHOULD HAVE 

BEEN SUBMITTED TO THE JURY WITH 

APPROPRIATE INSTRUCTIONS 

As detailed above, appellant filed a pretrial motion on 

November 7, 1961, requesting the district court to “order a mental 


observation at St. Elizabeth Hospital to determine [his/ mental com- 
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petency at the time of the allege crime." (JA 2). sor The government 
did not answer the motion, appellant's counsel did not appear in support of 
the motion, and the district court did not hold a hearing before denying 
the motion. Nevertheless, on November 13, 1961, six days after it had 
been filed, Chief Judge McGuire entered an order denying the motion with- 
out prejudice. (JA 2). 

The question of appellant's mental condition at the time of 
the alleged offense was not expressly raised again during the course of 
the trial except that some testimony was adduced at the trial bearing on 
appellant's mental condition and another attorney who subsequently entered 
the case on appellant's behalf endeavored to raise the question anew before 
the trial court instructed the jury. ue 

While the denial of appellant's motion for an examination to 


determine his mental condition when he shot Speaks constitutes reversible 


. 12/ 
error standing alone, ~ the whole trial was tainted with error. For in 


10/ See D. C. Code § 24-301 (1961), interpreted in Winn v. United States, 
106 U.S. App. D. C. 133, 135, 270 F. 2d 326, 328 (D.C. Cc. Cir. 1959), to au- 
thorize examination as to the "accused's mental state at the time of the crime” 
as well as his competency to stand trial. See also Calloway v. United States, 
106 U.S. App. D.C. 141,270 F. 2d 334 (D.C. Cir. 1959); Overholser v. 
Lynch, 109 U.S. App.'D.C. 404, 408, 288 F. 2d 388, 392 (D.C. Cir. 1961), 
rev'd on other grounds, 369 U.S. 705 (1962). 


11/ Appellant himself renewed the quest in his post-trial application for leave 
to appeal in forma pauperis which the trial judge granted for other reasons on 
April 3, 1962. (See p. 24 infra). 


12/ Perry v. United States, 90 U.S. App. D.C. 186, 195 F, 2d 37 (D.C. Cir. 
1952). Compare Wear v. United States, 94 U.S. App. D.C. 325, 218 F. 2d 24 
(D.C. Cir. 1954). 
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addition to the denial of the motion, the trial court failed to instruct the 


jury on the question of appellant's sanity, and the prosecution didinot under- 
take, let alone discharge, the burden of proving his sanity beyond a@ reason- 
able doubt. Each of these errors independently warrants reversal of appel- 
lant's conviction, but, since they resulted from the same fondamental mis- 
take, they are treated in this brief as essentially one error which manifested 
itself at the trial in several ways. 13/ 

To begin with, appellant's pro se motion for a mental exam-= 
ination preserved the issue of his sanity for this Court, a so that there is 
no need to invoke Rule 52(b) of the Federal Rules of Criminai Procedure 
which provides that "Plain errors or defects affecting existential rights may 
be noticed although they were not brought to the attention of the court. nl 

Passing over the fact that the question of appellant's sanity 
was thereby explicitly injected into the trial, the prosecution had the benefit 


at the outset of the trial of the presumption that appellant was sane. But 


13/ Compare Stewart v. United States, 94 U.S. App. D.C. 293, 294 n, 2, 
ie F. 2d 879, 880 n. 2(D.C. Cir. 1954), reversing by reason of erroneous 
instructions on insanity and not reaching the denial of defendant's: pretrial 
motion for a mental examination, 


14/ Compare Perry v. United States, 90 U.S. App. D. C. 186, ‘195 F. 2d 
37 (D.C. Cir. 1952), where an oral request for a psychiatric examination was 
held adequate to raise and preserve the issue. Although the request in Perry 
was made pursuant to 18 U.S.C, § 4244 (1958), rather than D.C. Code § 24- 
301 (1961), this Court has noted that the procedure under both statutes is 
“markedly similar." Overholser v. Lynch, 109 U.S. App. D.C. 404, 408, 288 
F. 2d 388, 392 (D.C. Cir. 1961), rev'd on other grounds, 369 U. S. 705 (1962). 


15/  E.g., Tatum v. United States, 88 U.S. App. D.C. 386, ms F. 2d 612 
(D.C. Cir. 1951). 


-14- 


once the question of appellant's sanity was put in issue by some evidence 
of mental disease or defect, it devolved on the prosecution to establish 


beyond a reasonable doubt that appellant had no mental disease or defect, 


16/ 
or that the crime was not the product of his mental disorder, ~ And as 


a necessary corollary of that proposition, it became incumbent on the trial 
17/ 


— 


court to instruct the jury on the question of appellant's sanity. 
18 
As analyzed by this Court's first Tatum opinion, 8/ the 
criminal law regards as "essential" the mental condition of the accused 


at the time of the offense insofar as it reflects on his culpability and respon- 


19/ 
sibility for an otherwise criminal act. ~ In order to prevent conviction and 


167 Tatum v. United States, 88 U.S. App. D.C. 386, 190 F. 2d 612 (D.C. 
Cir. 1951); Durham v. United States, 94 U.S. App. D.C. 228, 214 F. 2d 
862 (D.C. Cir. 1954); Blocker v. United States, 110 U.S. App. D.C. 41, 
288 F. 2d 853 (D.C. Cir. 1961). 

As formulated by Chief Judge Murrah in Fitts v. United States, 284 F. 
2d 108, 112 (10th Cir. 1960), "When, however, evidence of insanity is 
produced, from whatever source, the presumption of sanity disappears, and 
the mental capacity of the accused to commit the crime becomes an essential 
element to be proven by competent evidence beyond a reasonable doubt, " 


17/ See, e.g., Goforth v. United States, 106 U.S. App. D.C. 111, 269 
F. 2d 778 (D.C. Cir. 1959). 


18/ Tatum v. United States, 88 U.S. App. D. C. 386, 190 F. 2d 612 (D.C. 
Cir. 1951). 

19/ The first degree murder statute under which appellant was indicted and 
tried, D.C. Code § 22-2401 (1961), specifically requires that the accused 
be "of sound memory and discretion, " 
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punishment of the criminally insane, the trier of fact must acquit by reason 


of insanity if there is a reasonable doubt as to the accused's sanity. The 
rationale of this mandate is that "Our collective conscience does not allow 
punishment where it cannot impose blame." Holloway v. United States, 
80 U.S. App. D. C. 3, 4-5, 148 F, 2d 665, 666-667 (D. C. Cir. | 1945). 
"Only the guilty are to be punished. For the merely dangerous, society 
provides other treatment," Blunt v. United States, 100 U.S. App. D. C. 
266, 278, 244 F, 2d 355, 367(D. ©. Cir. 1957). 

In harmony with that aim, 

“the function of the trial court in regard to 

the issue of sanity is to determine whether 

that issue is brought into the case by evi- 

dence. If itis, then it should be submitted 

to the jury with instructions that if the jury 

has a reasonable doubt of the defendant's 

sanity, there must be an acquittal." Tatum 

v. United States, 88 U.S. App. D.C. 386, 390, 

190 F. 24612, 616 (D. CG. Cir. 1951). 

So here, the issue of Gray's sanity was brought into the case 
by evidence of mental disorder adduced at the trial through his own testimony 

20/ 3 

as well as the testimony of two other witnesses. ~ In assessing this evidence, 
the Court should bear in mind that appellant's trial counsel was not sympa-~ 


thetic with the defense and consequently made no effort to elicit testimony 


20/ That testimony has been excerpted for the convenience of the Court 
and set forth in Appendix A to this brief. 


-16- 


21/ 
concerning appellant's mental state at the time of the homicide. ™~ Never- 


theless, even though a better showing could have been made, enough 
testimony of mental disease or defect did get into the record to warrant 
submission to the jury with appropriate instructions. For in all events, 

it is not necessary that such evidence be “either strong or weak" inasmuch 
as 


‘in criminal cases the defendant is entitled 
to have presented instructions relating to a 
theory of defense for which there is any foun- 
dation in the evidence, even though the evidence 
may be weak, insufficient, inconsistent, or of 
doubtful credibility. He is entitled to have such 
instructions even though the sole testimony in 
support of the defense is his own.’ In the pre- 
sent case--one involving a possible death penalty 
--the jury was told nothing about the defense of 
insanity, For all they may have known, Tatum 
might have been legally insane and yet they wouid 
have been required to hold him legally responsible, 
so long as they believed he had committed the acts 
constituting the crime charged," Tatum v. United 
States, 88 U.S. App. D.C. 386, 391, 91, 190 F. 2d 612, 
617 (D.C. Cir. 1951). 


Actually, the facts here are in many respects strikingly 
like those in Tatum: 


21/ 7 On the one hand, appellant obviously did not have the financial or 
intellectual means to probe his sanity on his own, On the other hand, 
trial counsel's failure to present the defense of insanity is explained by 
his unfortunate belief that "a man who says he is crazy never is, " and 
not, as in Lebron v. United States, 97 U.S. App. D.C. 133, 136, 229 
F. 2d 16, 19(D.C. Cir. 1955), appellant's flat "refusal to rely upon 
insanity as a defense" or counsel's receipt of "the reports of the three 
psychiatrists who had examined /appellant/ at the request of the Govern- 
ment and had found /h [him / to be of sound min 
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a. Tatum was tried and convicted for rape, for which the 
jury imposed the death penalty. 
Gray was tried for murder in the first degree, for which 


22/ 
the punishment at that time was mandatory death by electrocution, ™~ He 


was convicted for murder in the second degree and admittedly rae; 


a long sentence of imprisonment." (See Appendix B). 

b. In Tatum, "the entire defense rested upon ecsuticnte 
insistence that he remembered nothing of what happened at the time the 
offense was committed, Much of the record below is devoted to that con= 
tention." 88 U.S. App. D.C. at 388, 190 F. 2d at 614. 

Similarly here, much of appellant's testimony consisted of 
statements that he did not know what happened or why it happened. (See 
Appendix A). | 

ce. In Tatum, "counsel for the accused failed to request 
that the issue of sanity--i,e., legal responsibility for his acts--be sub- 
mitted to the jury under the guidance of instructions, The court did not 
mention the subject in its charge. An no exception was taken to sec 
omission." 88 U.S. App. D.C. at 388, 190 F. 2d at 614, 

Similarly here, counsel for appellant failed to request appro- 


priate instructions on the issue of sanity, The court did not cover the 


22/7 D.C. Code § 22-2404 (1961). 
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23/ 
subject in its charge to the jury and no exception was taken. — 


Here, therefore, as in Tatum, "the issue of appellant's sanity 
at the time the offense was committed was sufficiently raised by the testi- 


mony at trial to require its submission to the jury under the guidance of 


24/ 
instructions." 88 U.S. App. D. C. at 390, 190 F. 2d at 616. ~ But, as 


the record shows, no instructions were given on this issue, and the prosecu-~ 

tion failed to adduce any evidence whatsoever in discharge of its burden of 
25/ 

proving appellant's sanity beyond a reasonable doubt. — 


ee 
23/ Unlike Tatum, however, Gray specifically requested a pretrial mental 
examination and one of his lawyers sought to inform the trial court of pos- 
sible error in that regard, so the court did have an opportunity to reconsider 
prior rulings and correct them before the jury was charged and retired to 
consider its verdict, 


24/ See also Goforth v. United States, 106 U.S. App. D. C. 111, 269 F. 2d 
778 {D.C. Cir. 1959); Clark ¥. United States, 104 U.S. App. D.C. 27, 259 
F. 2a 184 (D.C. Cir. 1958). 


25/ Nota single case in which this Court has affirmed a criminal conviction 
in the face of a claim that the defendant's sanity should have been submitted 

to the jury involved facts like those here. In one case, “the appellants 
themselves flatly refused to rely upon insanity as a defense; and * * * chief 
counsel for the defense acknowledged that long before the trial he had received 
the reports of the three psychiatrists who had examined the appellants at the 
request of the Government and had found them to be of sound mind," Lebron 
v. United States, 97 U.S. App. D.C, 133, 136, 229 F. 2d 16, 19 (D.C. Cir. 
1955). in another, the trial court “invited the appellant to offer evidence 
tending to show he was insane when he committed the crime but the appellant 
did not accept the invitation, * * * Electing to stand on his theory that the 
prosecution's proof contained "some evidence! of insanity, thus throwing 

upon the Government the burden of proving sanity, he did not testify and 
offered no evidence." Smith v. United States, 106 U.S. App. D.C. 318, 319, 
272 F. 2d 547, 548 (D.C. Cir. 1959). While in others, "nothing else con- 
cerning insanity appears in the evidence" than appellant’s statement to the 
police that "at the time of the shooting he 'sew red’ " and his statement at 

the trial that he had "some sort of temporary insanity." Wilson v. United States 
109 U.S. App. D.C. 337, 288 F. 2d 121 (D.C. Cir. 1960); or "no (cont'd) 
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To be sure, up to the closing arguments to the jury appellant's 
original counsel defended him on the assumption that he was sane on the 
morning of August 2, 1961 when Speaks was shot. However, due to counsel's 


sudden illness as he was completing his closing argument on January 24, 


1962, the trial was postponed and did not resume until February 7, 1962, 


four teen days later, In the interim another lawyer entered his appearance 

on behalf of appellant and was present to assist appellant's original counsel 

when the trial finally resumed on February 7th, At that ieioscbekiee the 

closing arguments were completed and before the jury had been instructed-- 

this lawyer tried to raise anew, as appellant himself had earlier tried, 

the question of his mental condition at the time of the alleged rire! 
Counsel's belated but timely effort aborted because of the 

trial court's incredible theory that "A man who says he is crazy never is, 


you know," (JA 69). To top it off, appellant's original counsel gratuitously 
(cont'd ) witness mentioned any irrational conduct on the part of the defen- 
dant, and none testified to any incident or circumstance indicating that Wright 
was mentally unstable or disturbed on the evening in question, " and his "coun- 
sel agreed with the court that 'he didn't put in any evidence’ to warrant an 
instruction on the issue of insanity." Wright v. United States, 94 U.S. App. 
D.C. 307, 308-309, 215 F. 2d 498, 499-500 (D.C. Cir. 1954). 

Compare also Moore v. United States, 107 U.S. App. D.C. 332, 333, 
277 F. 2d 684, 685 (D.C. Cir. 1960), which held, in effect, that “an intel- 
ligence test rating or score of 69" did not constitute "some evidence" of 
mental disorder within the meaning of the Tatum decision; and Carter v. 
United States, 108 U.S. Apo. D.C. 405, 406, 283 F. 2d 200, 201 (D.C. Cir. 
1960), where, in the absence of any request for a mental examination, the 
bare fact that the defendant committed sodomy upon five different boys did 
not require the court "to order sua sponte that Carter be given a mental 
examination before the court accepted his plea of guilty." 
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concurred in that theory with the equally incredible remark "That's right. 
That is absolutely right." The whole episode is so extraordinary that it 
is set out in full here: 


MR. STERN: /Appellant's Original Counsei/ If Your Honor 
please, and I think Mr. Lane /Stern's Co-Counsel/ better address Your 
Honor about it, is that question of this man said that he was stunned and 
he didn't come to until he got on the bus, and things of that sort, indicat- 
ing that he was out of his head and so forth and so on. And we were look- 
ing into that Clark case-- 


THE COURT: What case? 


MR, STERN: The Clark case. That's it, isn't it? 


MR, LANE: 104 App. D.C. at 27, I might sey this, this is a 
matter that counsel have discussed, I brought it to the attention of Mr, 
Blackwell / Government Counsel/as well as Mr. Stern. In this record 
Your Honor may notice that the defendant himself filed a motion for a men- 
tal examination. It's a hand written motion which came before Judge McGuire, 
and Judge McGuire overruled the motion without prejudice. In other words, 
the defendant himself raised a question about his own mental condition. 


THE COURT: A man who says he is crazy never is, you know. 


MR, STERN: That's right. That is absolutely right. 


THE COURT: One of the symptoms of insanity is an inability 
to understand one is insane. 


MR. STERN: They will never say they are insane. 

MR. LANE: Then in the cross-examination by Mr. Blackwell 
of the defendant there are answers in there where it appears to me that it 
might be conceivable that this defendant has, by his answers, again raised 
the question of his mental condition at the time cf the alleged-- 

THE COURT: How did he raise it? 


MR. LANE: Get the transcript (to Mr. Stern}. I have it marked 
in the transcript. 
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I might say this, that it was through the fact that I went through 
this record that I suggested that to Mr. Stern, and also because of the late- 
ness of the hour of a point of this nature, to also let Mr. Blackwell know 
that the thought was in my mind. I didn't hear the testimony, but in the 
record itself it might appear that this man was again raising the issue of 
his mental condition, 


THE COURT: The testimony is closed. 
MR. LANE: I know that. Page 267, 
THE COURT: What particular answer? 


MR. LANE: Down to the middle of the page. Question, I 
believe it's by Mr. Blackwell, "You just decided to ride around? 

‘Answer: I was out of my head, That's why I asked correction 

on that before. 

‘Question: You say you were out of your head? | 

‘Answer: I was out of my head, I don't know whether I caught 

the bus or not until I found myself on the bus, That's what I 

said before. I found myself on the bus. ' 

I believe in all there are about five instances in this record 
about this same--around page 267, all cross-examination by Mr. Blackwell, 
where he has made this direct, positive: 'I was out of my head’, statement, 
I mean, that's the thought that engendered this that I suggested to Mr, Stern 
and also to Mr. Blackwell. 


THE COURT: Wher a man says, I was out of my head, that 
does not mean he was saying he was insane. It means he was 80 flustered 
as a result of what happened that he did not realize what went on. | 

Well, there is nothing before me, Mr. Lane. 


MR, LANE: No, there isn't, Your Honor, I wanted to suggest 
that to you since Mr. Blackwell had brought it up and it’s a matter that 
we had discussed as to the possibility-- 


THE COURT: Mr. Blackwell did not bring it up. 


MR, LANE: Mr. Blackwell suggested that there was another 


THE COURT: Yee. Do you have anything to bring up or not? 


a2 


MR. LANE: I have nothing at this particular point, 
THE COURT: Very well. We will proceed then." (JA 68-70). 


In short, at the precise moment that one of appellant's attorneys 


26/ 
was attempting to assert his rights, ~ co-counsel cut the ground out from 


under him by volunteering his agreement with the judge's belief that "A 
man who says he is crazy never is, you know.'! Not only was Judge Holtzoff 
plainly wrong, but defense counsel clearly went too far in conceding appel- 
lant's sanity. Tatum v. United States, 88 U.S. App. D.C. 386, 392, 190 
F. 24612, 618 (D.C. Cir. 1951); Clark ve United States, 104 U.S. App. 
D.C. 27, 28, 259 F. 24 184, 185 (D.C. Cir. 1958). 

Most important, however, is Judge Holtzoff's reason for 
refusing to acknowledge the question of appellant's sanity, i-e., because 
appellant attempted to raise the question himself (in view of his original 


26/ Counsel failed to follow through by finally confessing "I have nothing 

at this particular point, " but it is clear from the record that the question 

of appellant's sanity was brought home to the trial judge. Unlike Plummer 
v. United States, 104 U.S. App. D.C. 211, 212n.1, 260 F. ad 729, 730 n. 1 
(D. C. Cir. 1958), counsel here pointed specifically to the facts of record 
concerning appellant's mental disorder, not simply in "conclusory terms" 
imposing "on the trial court the duty of searching through a voluminous 
record to see if counsel's 'shotgun' conclusions are supported by the record," 
Considering the circumstances, moreover, “we can understand, even if we 
cannot completely condone, the rather casual and inartistic attempts by 
/Gray's/ counsel to" formalize the point he set out to make. United States 
v. Currens, 290 F. 24 751, 760 (3d Cir. 1961). 
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counsel's failure to do so) he must be deemed sane. In the judge's precise 
words, "A man who says he is crazy never is, you know." Certainly this 
Court has never subscribed to any such notion. Indeed, in Clark ve United 
States, 104 U.S. App. D.C. 27, 28, 259 F. 2d 184, 185 (D. C. Cir. 1958), 
this Court reversed a conviction by reason of "defense counsel's attempt 
to take the defense of insanity out of the case" when the defendant himself 
had "pleaded not guilty and testified he 'must have been insane. ' " (emphasis 
added). 

The invalidity of that notion surely speaks for itself. To be 
doubly certain, present counsel consulted a duly qualified practicing 


psychiatrist who assured them that Judge Holtzoff's statement is simply 


not true. Not only can an insane person know that he is ill, but he may 


also voluntarily seek medical help. Although he may not know the precise 
nature of his illness or "the diagnostic category into which hhis/ condition 
fits, n27/ he is quite aware that he is sick, For example, such insight may be 
good in cases of depression, agitated depression, manic depression, 


schizophrenia, and delirium, while it is usually lacking in paranoia or 


28 
organic insanity. os 


27/ Jenkins v. United States, U.S. App. D.C. F, 2d (D.C. 
Cir. June 7, 1962). 


28/ By the trial court's reasoning, a patient at St. Elizabeths could establish 
his entitlement to release simply by suggesting that he was insane. 

Significantly, the prosecution was at all times free to comment on 
appellant's sanity if it wished to do so. Instead, it filed nothing in response 
to appellant's pretrial motion for a mental examination and stood ‘mute when 
defense counsel labored at cross~purposes, 
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Even in his memorandum granting appellant leave to appeal 
in forma pauperis the trial judge maintained an inexplicable attitude toward 


the question of appellant's sanity. As viewed by him, "Much of the affi- 


davit in support of the application is irrelevant, as, for instance, [defendant/ 


2 
discusses psychiatry, 2/ although the defense of insanity was not even ad- 
vanced, It could not have been because the defendant took the witness stand 
in his own behalf and testified at great length, perfectly rationally, both on 
direct and cross-examination, even though the jury by necessary implication 
found that some vital parts of his testimony were perjurious." (See Appendix 
B) (emphasis added). 

In the first place, this statement disregards entirely appellant's 
pretrial motion for a mental examination and his counsel's aborted attempt to 
raise the question of appellant's mental condition before the jury was instruct- 
ed and retired to consider its verdict. 

Secondly, the fact that appellant testified on his own behalf is 
simply beside the point. At no time was any question raised, although 
perhaps it should have been, as to appellant's competency to stand trial, 

29/ The characterization that appellant "discusses psychiatry" in unfair. 
In his own hand, appellant wrote as follows in support of his application: 
"Your petitioner contends that the testimony during trial was overwhelm~ 
ing to the effect that petitioner, at the commission of the offense charged, 
was suffering from a mental disturbance and there was a causal connection 
between petitioner mental condition and commission of the offense charged, " 
As this Court recently said, "Petitions drawn by the inexpert hand of a lay- 
man in confinement are not scrutinized for the formal standard we properly 


require of practicing attorneys." Whittaker v. Overholser, U.S. App. 
D.C. F » 299 F, 2d 447, 448 (D.C. Cir. 1962). 
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The question instead was appellant's mental condition on August rs 1961, 


almost 6 months before the trial, and his capacity at that time determines 


30 
the culpability of his shooting Speaks and not his condition before or after. of 


Thirdly, the criteria applicable to a determination of appellant's 


mental state at the time of the crime are not the same as those applicable 


to a determination of his competency to stand trial. As this Court has 
repeatedly declared, "There is a vast difference between that mental state 


which permits an accused to be tried and that which permits him to be held 


3u/ 
responsible for a crime," 


Fourthly, the fact that appellant testified rationally at his 
trial cannot legally, medically, or logically establish his sanity at the 
time of the offense, Not only can a person be "temporarily" insane, but 
a "permanently" insane person can experience lucid intervals sastng which 
he is as rational as if he were sane, 


30/ Furthermore, "Under District law, as under federal statute; evidence 
that the defendant is competent to stand trial is normally inadmissible on 
the theory that an insanity defense might otherwise be seriously prejudiced 
because the jury could be misled into concluding that the accused was of 
sound mind on the date of the offense.'' Krash, The Durham Rule and Judi- 
cial Administration of the Insanity Defense in the District of Columbia, 70 
Yale L. J. 905, 910 (1961), 

31/ Winn v. United States, 106 U. S. App. D. C. 133, 135, 270 F. 2d 326, 
328 (D.C, Cir. 1959). See also Calloway v. United States, 106 U.S. App. 
D.C. 141, 270 F. 2d 334 (D.C. Cir. 1959). 
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Finally, ‘while appellant may have testified rationally on 
the witness stand, his testimony was nonetheiess consistent with, indeed 
suggestive of, mental disease or defect at the time of the homicide. (See 
Appendix A). 

In sum, the personal views of the trial judge which guided his 
rulings unite with the evidence of record and defense counsel's handling 


of the question of appellant's sanity to show that reversible error was com- 


2 
mitted. ae] Reversal is clearly called for lest appellant's rights stay lost 


in the strange shuffle that occurred at the trial, In view of the unsatisfactory 
state of the record, however, whether or not appellant was mentally income 
petent at the time of the offense cannot properly be determined on this eon 
To do so would "cause us to take over the fact finding function of the trial 

court and to ignore the method adopted by Congress for ascertaining the facts. 
That method calls for inquiry into the mental competency of the accused, in 

the circumstances presented, before he is placed on trial, which is the pur- 
pose of the Act,"' Perry v. United States, 90 U.S. App. D. C. 186, 188, 

195 F. 2d 37, 39 (D. C. Cir. 1952), The proper course therefore is to re- 
verse and remand for a new trial and a pretrial examination as to appellant's 


mental competency, 


32/ Compare Naples v. United States, U.S. App. D.C. - F. 2d 
(D. C. Cir. May 8, 1962), 


33/ Compare Campbell v. United States, U.S. App. D.C. > F. 2d 
(D.C. Cir. March 29, 1962), 
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STATEMENTS BY APPELLANT INTRODUCED 

AT THE TRIAL WERE INADMISSIBLE BECAUSE 

THEY WERE THE PRODUCT OF AN UNNECES- 

SARY DELAY IN BRINGING HIM BEFORE A 

COMMITTING MAGISTRATE 

Contrary to the scheme for initiating a federal prosecution 
outlined in Rule 5 of the Federal Rules of Criminal Procedure and the 
34/ 

Supreme Court's landmark Mallory opinion, the police; having arrested 
appellant without a warrant, failed to take him without unnecessary delay 
before the nearest available commissioner or before any other officer 
empowered to commit persons charged with an offense against the United 
States. Instead, after appellant had been placed under arrest at 3:30 A.M. 
and had admitted to the arresting officer that he "had did it, " appellant 
was taken back to the scene of the homicide to assist the police in their 
search for the pistol with which Speaks was shot. During this time appellant 
was interrogated "concerning the shooting" and "'this took place from the 


time he was placed under arrest back to the time we recovered the gun." 


(JA 9-10). 


Over an hour later, "between 4:45 and 5:00 A.M., " appellant 


was taken to the Homicide Squad Office where the interrogation was continued 
by two detectives until a statement was reduced to writing and signed by 


appellant at 5:30 A.M. (JA 13, 15). Sometime later that morning, the record 


ener ke ee ee ee ees 
34/ Mallory v. United States, 354 U.S. 449 (1957). 
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35/ 
does not indicate at what time, ~ appellant was finally taken before a 


United States Commissioner in belated compliance with Rule 5. 

In short, instead of taking appellant before a committing 
magistrate “without unnecessary delay" after his arrest and after he 
admitted shooting Speaks, the police took him first to search for the pistol, 
interrogating him all the while, and then to the station for further interro- 
gation which led ultimately to his signing an incriminating statement, 

This plainly offended Rule 5 which, as analyzed by the Supreme 
Court, provides that after arrest 


‘The next step in the proceeding is to arraign 

the arrested person before a judicial officer 

as quickly as possible so that he may be advised 
of his rights and so that the issue of probable 
cause may be promptly determined. The arrested 
person may, of course, be ‘booked! by the police. 
But he is not to be taken to police headquarters 
in order to carry out a process of inquiry that 
lends itself, even if not so designed, to eliciting 
damaging statements to support the arrest and 
ultimately his guilt," Mallory v. United States, 
354 U.S. 449, 454 (1957). 


To begin with, once appellant admitted to the arresting 
officer that he "had did it," the police "were possessed of ample evidence 
of probable cause upon which they could and should have brought [appellant/ 


35/ According to the records at the United States Commissioner's office, 


the preliminary hearing contemplated by Rule 5 did not take place until 
11:06 A.M., August 2, 1961--over 7 1/2 hours after appellant's arrest. 
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36/ 
before the Commissioner. "' Williams v. United States, U.S. App. 


37/ 
DC. dF. 2d (D. C. Cir, May 4, 1962). See also Mallory 


v. United States 354 U.S. 449, 455 (1957); Naples v. United States, __. U-S. 
App. D.C. _ OF. 2d (D.C. Cir. May 8, 1962). Despite ample 
evidence of probable cause, they took appellant to the scene of the crime 
and then to the station for even more interrogation. And "not ontil he had 


confessed, when any judicial caution had lost its purpose, did the police 
— 38/ 


arraign him," Mallory v. United States, 354 U.S. 449, 455 (1957). 
36/ Indeed, the police apparently did not need appellant's admission 


as probable cause for arrest inasmuch as Detective Wallace placed 
him under arrest before he had made it. (JA 9). 


37/ The Court did not reverse Williams’ conviction, however, because 
defense counsel had not objected on Mallory grounds in the d? strict court. 
But compare McNabb v. United States, 318 U.S. 332 (1943), where the 
Supreme Court reversed notwithstanding failure to object on grounds of 
delay in commitment, 

In any event, counsel here objected to the written statement because 
of its form (JA 16), so that the district court was alerted to possible error 
in this regard, particularly since the evidentiary basis for excluding the 
statements was patent. If the objection actually made is not deemed adequate, 
in a matter so vital to appellant's right to a fair trial this Court has a duty 
under Rule 52(b) of the Federal Rules of Criminal Procedure to take cognizance 
of plain error affecting substantial rights. Invocation of Rule 52(b) would be 
especially appropriate in view of the substantial question of appellant's sanity 
at the time of the homicide--which original defense counsel also inexplicably 
et to raise, Cf. Silber v. United States, 30 U.S.L. Week 4601 (June 25, 
38/ Police caution, such as was apparently given here (JA 10), is hardly 
an n adequate substitute for the independent caution of an impartial judge 
or commissioner, Not only are the opportunities for abuse manifest, but 
the law "does not contemplate that prisoners shall be dependent upon govern- 
ment agents for legal counsel and aid, however conscientious and able those 
agents may be." Von Moltke v. Gillies, 332 U.S, 708, 725 (1948). 
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In these circumstances, appellant's oral and written 
statements were obtained during a period of illegal detention and were 
therefore inadmissible as the product of an unnecessary delay in bringing 
him before a committing magistrate. Mallory v. United States, 354 U.S. 449 
(1957); Jackson v. United States, 106 U.S, App. D. ©. 396, 273 F. 2d 521 
(D.C. Cir. 1959); Trilling v. United States, 104 U.S. App. D.C. 159, 260 
F. 24 677 (D. C. Cir. 1958); Watson v. United States, 101 U.S. App. D.C. 


350, 249 F. 2d 106 (D. C. Cir. 1957); Ginoza v. United States, 279 F. 2d 


3 
$16 (9th Cir. 1960). uy 


This conclusion is not altered by the fact that appellant's 
arrest and illegal detention occurred in the early hours of the morning. 
In the first place, the police must have had ample evidence from other 
sources for suspecting appellant since they were out looking for him and 
must have been satisfied that they had probable cause for arresting appel- 
lant since they did so before he had said anything. (JA 9). On top of this, 
the police had appellant's statement made immediately after his arrest 
that he “had did it." (Ibid,) There was certainly no need to continue inter- 
rogating him for the next two hours until they had elicited additional damag- 
ing statements to support his guilt, The vice of that unnecessary detour from 
the procedure of Rule 5 is particulariy glaring in view of the substantial ques- 
tion concerning appellant's sanity. If such delay cannot be sanctioned in the 
39] The error was compounded by the fact that the jury was permitted to have 


the written statement in the jury room during its deliberations. (JA 86). Com- 
pare United States v. Ware, 247 F. 2d 698, 700-701 (7th Cir. 1957). 
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case of a normal person, there is no excuse whatsoever for subordinating 


the rule of prompt arraignment to the discretion of the police when the 
40/ 
accused may be insane. 


Secondly, in this jurisdiction, with its numerous officers 
empowered to commit persons charged with en offense against the United 
States, "both by law and practice * * * application for hearing might have 
been made to any of these committing magistrates at any hour." Akowskey 
vy. United States, 81 U.S. App. D.C. 353, 354, 158 F, 2d 649, 650 (D. C. 
Cir. 1946). L Thus, appellant could have been taken before a committing 


40/ Aside from the fact that the evidence will not support @ finding that 
appellant's statements were "spontaneous" within the meaning of cases 
such as United States v. Mitchell, 322 U.S. 65 (1944), or Lockley v. 
United States, 106 U.S. App. D. C. 163, 270 F, 24 915 (D. ©. Cir. 1959), 
doubt as to appellant's mental condition at the time of his arrest should 
make the Court hesitant to so find. 


41/ See Jackson v. United States, 109 U.S. App. D. C. 233, 285 F. 2d 
675 (D. C. Cir. 1960), for an example of a preliminary hearing held 
"after hours." 

The contrary suggestions in Porter v. United States, 103 U.S. App. 
D. C. 385, 258 F, 2d 685 (D.C. Cir. 1958) and Lockley v. United States, 
106 U.S. App. D.C. 163, 270 F. 24915 (D.C. Cir. 1959), are not only 
dicta, but are simply not in accord with the facts. Compare Trilling v. 
United States, 104 U.S. App. D. C. 159, 260 F. 2d 677 (D.C. Cir. 1958). 
The United states Attorney, the United States Commissioner and the judges 
of the Municipal Court have all made provision for handling commitments 
after ordinary business hours. 

Moreover, it would be a strange result indeed if the accused's rights 
came in and out like the tide under the influence of the position of sun and 
moon. Simply by manipulating the time of arrest the police could reduce 
Rule 5's protections to naught, 
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magistrate immediately after his arrest. ‘It follows that the detention was 
inexcusable and illegal at the outset." Id, at 354, 158 F, 2d at 650. 

Clearly then, the procedural safeguards of Rule 5 were 
denied appellant by the actions of the police in this case and any damaging 
statements elicited from him during the period of iilegal detention should 
not have been introduced in evidence against him at the trial. 


APPELLANT WAS DENIED A 
SPEEDY TRIAL 


The Sixth Amendment provides that the accused, in all criminal 
42/ 


prosecutions, "shall enjoy the right to a speedy and public trial * * ¥*," 


While the speedy trial guarantee typically concerns delay between indictment 


and trial, prejudicial delay at any stage of a trial vitiates a conviction so 


43 
obtained, 2! To be sure, "The right of a speedy trial is necessarily relative. 


It is consistent with delays and depends upon circumstances, " Beavers v. 
Haubert, 198 U.S. 77, 87 (1905). But in the circumstances of this case 
the delay was prejudicial and inconsistent with appellant's rights. 


we 

42/ The accused's right to a prompt trial was most recently considered by 
this Court in Mann v. United States, U.S. App. D.C. ’ F. 2d 
(D.C. Cir. May 24, 1962). 


43/ See, e.g Pollard v. United States, 352 U.S. 354, 361 (1957) (delay 
between conviction and sentence); United States v. Ailker, 260 F, 2d 135, 159 
(3d Cir. 1958), cert. denied, 359 U.S. 906 (1959) (delay between close of 
prosecution's case and start of defense). See also Note, The Right to a 
Speedy Criminal Trial, 57 Colum, L. Rev. 846 (1957); Note, Dismissal of 
the Indictment as a Remedy for Denial of the Right to Speedy Trial, 64 Yale 
L.J. 1208 (1955). 
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By reason of defense counsel's illness, the case was not 
actually submitted to the jury until fourteen days after the record had 
44/ 
been closed. — Rather than declare a mistrial as he had been requested 


to do, the trial judge decided instead to continue the case from time to 


time to await defense counsel's recovery. (JA 63). The prosecution 


agreed that that was "the thing to do." (JA 65). During the two-week 

interval the jury was otherwise discharged from jury duty. , 
Although no court appears to have adjudged the precise point, 

the two-week delay from the close of the evidence to the submission of the 


case to the jury clearly constitutes a deprivation of appellant's right toa 


45/ 
speedy trial, ~ This is not what the Sixth Amendment contemplates in 


directing that the accused shall be tried promptly. 


46/ 
That the delay was in fact prejudicial ~ is attested by the 


difficult time the jury had in reaching a verdict and the pressure applied 


44/ As detailed above, defense counsel was "physically disabled from 
cerebral-vascular disease" when he was part way through his closing 
argument to the jury. (JA 64). The day after the attack the trial judge 
was informed by counsel's physician that he would "not be able to resume 
his usual duties for a period of at least ten days." (Ibid. ) 


45/ The delay can in no wise be attributed to appellant simply because it 

was his counsel whose illness prompted the trial court to postpone comple~ 
tion of the trial. Counsel's well being is obviously something over which 
appellant had no control whatsoever, Compare James v. United States» 

104 U.S. App. D.C. 263, 261 F. 2d 381 (D.C. Cir. 1958), where the defend. - 
ant’s own delays respecting his choice of counsel were responsible for any 
delay in the trial. 


46/ A showing of prejudice, however, "ig not required when a criminal 
defendant is asserting a constitutional right under the Sixth Amendment, " 
United States v. Lustman, 258 F. 2d 475, 477-478 (2d Cir. 1958), cert. 
denied, 358 U.S, 880 (1958). 


ates 


by the trial judge so that a verdict would be reached and his no~hung-jury 


record would be preserved: 

Shortly after it had been instructed and retired to consider 
its verdict on February 7th, the jury sent a note to the trial judge which 
asked "may we have a clarification of second degree murder," (JA 81). The 
jury was returned to the jury box for the requested clarification at 5:00 P. M. 

Forty-five minutes later the jury was brought back to the court- 
room and asked by the trial judge "are you likely to reach a verdict in a very 
short time?"'=-to which the foreman responded "I am afraid that we won't 
be able to reach a verdict within the next few minutes. 1" (JA 83). After 
ascertaining that its members preferred to be excused for the night rather 
than continue deliberations, the court excused the jury until 10:00 A.M. the 
next morning. (JA 84). 

At 11:00 A.M. the following day the jury was again brought back 
to the box, this time in response to its request to hear the testimony of 
Minnie Phillips, Irene Williams and Adell Banks' two nieces read by the 
reporter. (JA 84 et seq.). In addition, the jury requested and was given 
a copy of appellant's written statement to take back to the jury room, 

Before it went back, however, the court admonished the jury 
“now that the portions of the testimony you were interested in have been 
reread, you may go back and resume your deliberations, and I see no reason 


why you should not be able to reach a verdict very shortly." (JA 86). 
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The jury resumed its deliberations at 3:02 P.M. and at 


4:40 P.M. sent another note to the court which stated "the jury cannot 


agree on the degree of guilt in this case, first or second degree murder," 


(JA 86-87). 

Having announced during a colloquy with government counsel 
that "I haven't had a hung jury in years and I am not going to have it this 
time" (JA 87-88), the court proceeded to "Allenize" the jury. At the same 
time, the court directed the jury to "bring in a verdict of guilty of murder 
in the second degree" if it could not agree on murder in the first degree. 
(JA 89-90). Concluding that he saw "no reason why you should ane reach 
a verdict promptly, '"' the trial judge sent the jury back to deliberate at 
4:50 P.M. Seventeen minutes later the jury returned with its not surprising 
verdict of guilty of murder in the second degree. (JA 90). 3 

In view of the two-week interval from the time the last witness 
testified and the jury commenced deliberations, it is hardly surprising 
that the jury needed (1) extra instruction, (2) testimony reread, and (3) 
prodding from the court before it was able to arrive ata verdict. While 
it is not unusual for a jury to deliberate two days when the senasats life 
is entrusted to their decision and while a jury often needs assistance beyond 
the court's over-all instructions, this chain of events in the circumstances 


of this case confirms the prejudicial effect of the delay. 
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It is impossible, of course, to calculate precisely the actual effect 
of the delay but in all events the Court should be hesitant to engage in nice 
calculations as to the prejudice such a delay might effect. Considering, 
however, that it came at such a critical juncture of the trial, whatever its 
effect it could only have been prejudicial. To conclude otherwise is to up- 
hold a conviction on the speculation that no harm was done. And to exclude 
such a delay from the Sixth Amendment by holding it to be a proper burden 
of the accused would certainly be inconsistent with the rationale of the 
speedy trial guarantee. For such a delay "can hardly be termed commen- 
surate with the minimal standards required for the efficient administration 


of justice," United States v. Alker, 260 F. 2d 135, 159 (3d Cir. 1958), 


cert. denied, 359 U.S. 906 (1959). 42/ In short, this is not the kind of delay 


that attends the trial of a criminal case often enough so as to be an ordinary 
vicissitude whose burden the accused should be expected to bear. 

At best, a murder trial is fraught with difficulties. They shoutd 
not be needlessly multiplied at the expense of the accused, And a jury's 
powers of observation and retention are fragile enough without subjecting 
them to unwarranted delay, for time indeed “@ulls treacherous memory." 
Jencks v. United States, 353 U.S. 657, 667 (1957). 
47] In that case there was a two-month delay "between the Government's 


case and the accused's presentment" which wasnot specifically urged as 
error on appeal. Ibid. Nonetheless, the Court was 60 concerned that it 
criticized the delay sua sponte, affirming the conviction only by reason of 
the fact that the defense had requested the continuance and had made no 
showing of prejudice. According to the Court, such delays "are unquestion- 
ably inimical to our system of justice and should not be countenanced save 
for compelling reasons." Ibid. 
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CONCLUSION 


For all of the preceding reasons, the verdict below should 


be set aside and a judgment of acquittal entered or a new trial granted. 


Respectfully submitted, 
Charles R. Cutler 


Joseph Du Coeur 
of 
Kirkland, Ellis, Hodson, 
Chaffetz & Masters 
800 World Center Building 
Washington 6, D. C. 


Attorneys for Appellant 
(Appointed by this Court) 


July 9, 1962 


APPENDIX A 


Appellant! s Own Testimony 


On Direct Examination 


'"Q, All right, when he kicked you in your chin, what did you do? 
A. Well, that's the only thing I could do. 


Q. Did you see any weapon in Andrew's hand when he kicked you 
in the chin? A. At the same time I bent down to pick up the pencil, and 
he was kicking me at the same time, I caught a glimpse of something in 
his hand, but I couldn't describe it or what it were, or nothing. 


Q. Now, which way did you go? A. ThatI don't know. 


Q. Did you break any window on the way out, any window glass 
of any kind on the way out of that place? A. I couldn't tell you that." 
(JA 29). 


* * * 


"Q. Now, all right, tell us what occurred after that. A. Well, 
after that I found myself on a bus, so -- and I got off at 14th and New York 
Avenue, and I walked up to I Street and I looked for the phone number in 
order to call Adell and find out what happened, and I saw my hand was cut, 
so I wrapped it up with my handkerchief."* (JA 30). 


* * * 


"Q. Now what did you do after that? A. So I wanted to call 
Adell and I couldn't find the phone number, sol walks on up the street and 
tried tofigure outwhy, you know, how I got it cut, and why he cut me, and 
why he kicked me, and I walks on up 14th Street trying to, you know, 
figure out what did Ido, you know, because I didn't do anything to him." 
(JA 31). 


* * * 


"Q, Now, what occurred after that? Just tell us in your own 
way what occurred? A. Well, during that time I was looking for the phone 
number to call Adell Banks to find out -- 
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Q. No, you will have to talk louder because we can't hear you. 
A. LI looked for the phone number so I could call Adell in order to find 
out what had happened, because my face was swelling, my hand was cut 
and everything, and I couldn't find the phone number, so I walked on up 
14th Street looking in the windows trying to think. So I thought if I go 
over there and ask her what happened, find out and why that Andrew cut 
me and kicked me * * *."* (JA 34). 


* * x 


"Q, Now, may I say this to you, Mr. Gray. Take your time, 
if you will, talk slowly and loudly into the mike so we can hear you. Then 
what occurred? Tell us from there on? A. I leaned up on the fence 
resting, tired, hungry, didn't know what to do, so I looked to see if I 
still had the gun in my hand. So that started me all over again, so I threw 
it and I threw it in a bush, but I didn't know what bush or what, but I knew 
I threw it in a bush. I walked down one street and crossed over a couple 
of more streets and I went down --."" (JA 34). 


* * * 


"Q. What was your condition as to nervousness at headquarters? 
A. Well, Iwas nervous, hungry, tired. Most of all I didn't know what 
was happening, or what was happening to me and why the man kicked me 
in my chin and none of that, and none of that, I didn't know what was 
happening, and then I seen him again and I'm on my way home and it 
surprised me again.'* (JA 35). 


* 


On Cross Examination 


"Q, All right. Now, I believe on this particular morning you 
decided after you had this altercation at 1029 - 16th Street, you decided 
to catch the bus and go to 13th Street -- is that right? A. No, I didn't, 

Q. You just decided to ride around. A. I was out of my head. 
That's why I asked correction on that before. 


Q. You say you were out of your head? A. I was out of my 
head. I don't know whether I caught the bus or not until I found myself on 
the bus. That's what I said before. I found myself on the bus."" (JA 38). 


x * we 
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"9, Isee. So now you don't know whether you caught a bus or 
not -- is that right? A. Not at that time. I know I was on a bus, but not 
why I had to catch the bus.” (JA 39). 


* * * 


"Q. As a matter of fact, there wasn't a scratch on your face 
when you were arrested, was there, notwithstanding even the kicking? 
A. Probably not. 


Q. Pardonme? A. Probably not, but I still could have a blood 
concussion or a brain hemorrhage or anything, I mean, being kicked out 
of your head. 


Q. Oh, you were kicked on the chin I thought you said. A. I 
said on the head. That's the connection." (JA 39). 


* * *x 


"OQ, Your face was swelling and you thought you might have a 
concussion of the brain and yet you didn't seek any medical aid? A. I 
wasn't thinking anything like that that night."" (JA 40). 


* * * 


"Q. And you didn't make any request of any of these officers to 
take you to the hospital after you had been arrested, did you? A. No. 


Q. And the reason you didn't do it was because nothing was wrong 
with you, was there? A. AsI told you before, I was kicked out of my 
head.** (JA 40). 


* * * 


"Q, Oh, yes, 1029 -- when you left 1029 you made a remark 
that you would kill him, didn't you? A. No, I don't think so. I don't know 
whether I did or not, because during the time from the kick I don't know 
what happened. 


Q. Oh, you don't -- A. (Interposing) I don't know what hap- 
pened after the kicking. 


Q. You don't deny then that you made the remark as Mrs. Onley 
testified that, 'I will kill him'? A. I couldn't deny that because I was out 
of my head. 


ae 


Q. Oh, you were out of your head? A. I had to be because I 
found myself on the bus. | 


Q. Why did you have to be out of your head? A, Because I 
don't remember. 


Q. Did you remember how to get to 2912 - 13th Street? <A. 
After I found myself on the bus, I got off at 14th and New York Avenve. 
I came to myself on the bus. 


Q. Well, how did you manage to get onto the bus? A, ThatI 
would like to know myself.'* (JA 42). 


* % * 


'Q, Your condition at that time -- what was it, you were 
worried that you had killed a man? 


You were a little nervous because you had killed aman? A. Yes, 
I was worried about that too, and I was shocked over the incident of what 
had happened and why he had kicked me and everythizg because I never had 


no words, no trouble out of him or nothing. 


Q. And you were worried more about why he kicked you than 
why you killed him -- isn't that right? A. I had to find out what was wrong 
and why?" (JA 57).* 


* See also the testimony of Phillistine Onley, who apparently was walling by 
Adell Bank's apartment when appellant ran out after being kicked by Speaks: 


"'Q, Now, while in the vicinity, in front of 1029 - 16th Street, 
Northeast, on your way home with your baby, did anything of an unusual 
nature happen at 1029, to your knowledge? A. Yes. As I was walking past 
1029 I head glass breaking in this apartment, and I started to keep on walk- 
ing, but I stopped there for just a second, and J heard somebody in the apart- 
ment say, 'He must be crazy,‘ and then this man ran out of the house, and 
as he ran out of the house he said these words; he said, 'Don't nobody treat 
me like that,! and "I'll kill him, ' and he ran around the side." (JA 4). 


And the testimony of Officer Banta, who was present when appellant was 
being examined at the Homicide Squad Office: 

"Q, Now, may I ask you this: what was his condition there in 
headquarters as to nervousness? A. He seemed very nervous. 

Q. Very nervous? A. Yes." (JA 27). 


APPENDIX B 


MEMORANDUM OF JUDGE HOLT ZOFF - Filed April 3, 1962 


The Defendant, who was represented at the trial by counsel 
retained by him, filed an application in propria persona for leave to appeal 
in forma pauperis from a judgment of conviction of murder in the second 
degree. The evidence would have amply justified a conviction of murder 
in the first degree, as the defendant had fatally shot the deceased in cold 
blood after an interval of an hour or more following a petty quarrel aris - 
ing out of a paltry episode. It was the impression of the Court at the trial 


that the leniency extended to the defendant by the jury was due very largely 


to the tactful and skillful manner in which his counse! handled the defense, 


and counsel's mastery of courtroom psychology derived in large part from 
long experience. Instead of being grateful to his counsel for the able 
manner in which the defense was conducted, the application makes an 
unwarranted attack on counsel for alleged ineffective assistance. 

Much of the affidavit in support of the application is irrele- 
vant, as, for instance, he discusses psychiatry, although the defense of 
insanity was not even advanced. It could not .cve been because the de- 
fendant took the witness stand in his own hehalf and testified at great length, 
perfectly rationally, both on direct and cross-examination, even though 


the jury by necessary implication found that some vital parts of his testi- 
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mony were perjurious. The petition is a tissue of irrelevancy, and 
exaggerated and even untrue statement, which are so typical of many 
motions and petitions filed by defendants in criminal cases in P ropria 
persona. There is nota single, substantial ground advanced ih support 
of the appeal, and in the opinion of this Court the appeal is frivolous. 
On the other hand, the principal expense of an appeal is the cost of the 
transcript. A transcript was furnished to the defense at eovevawes: 
expense at the time of the trial and, consequently, no further expense to 
the Government would be incurred by allowing the appeal, with the exception 
of filing fees and other expenses that are comparatively negligible. In 
view of this circumstance and in view of the fact that the defendant has 


received a long sentence of imprisonment, the appeal is allowed. Whether 


counsel should be appointed is a matter for the Court of Appeals. 
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QUESTIONS PRESENTED 


‘Appellant was convicted of second degree murder. At 
trial, his oral and written confessions, obtained within 
two hours and fifteen minutes after his arrest, were intro- 
duced in evidence. No Mallory objection was made. Appel- 
lant testified that he was ‘‘kicked out of my head’’ some- 
time prior to the killing, and that he acted in self-defense. 
His counsel became ill during closing argument, necessitat- 
ing a two-week continuance. Jn the opinion of the appellee, 
the following questions are presented : 


' 1, Were appellant’s confessions obtained in violation of 
the Mallory rule? 


Was the trial court required to instruct the jury as 
to insanity on the basis of the evidence presented? 


. Was appellant denied his right to a Speedy Trial by 
reason of a consented-to fourteen day continuance? 


Counterstatement of the Case ..... ean sie aidla-e sia diyis.s elelsiaiataleioce AC 


Pretrial Proceedings ...-..-- Sie wininajntele Wg emia we Uo SFI alee ENS seiier es 


Proceedings on Trial ....-.+s+eeeeeeere oon eeneeeee seeweeee tees 


Testimony as to the Homicide ....+-+++eeeeeeeeeeeeee vig eeiciateesere 
Rule Involved .. 
Summary of Argument ....-.++++++++ praia bie'ae O8-0)0/0sia'eleinele.ede'e see eases 


Argument: 
I, Apprtuantr’s CONFESSIONS WERE PROPERLY Apmitrep Into 


TI. Tae Trrat Courr Dip Nor Err in Nor INStTRUCTING THE JuRY 
on THE IssE OF INSANITY 


TIT. APPELLANT Was Nor Depriven or His RIGHT To A SPEEDY TRIAL.. 


Conclusion 


TABLE OF CASES 


Battle v. United States, 209 U.S. 36 (1908) ...-eeseeeeeeeeeeeees 

Beavers v. Haubert, 198 U.S. 77 (1905) 

Blackshear v. United States, 102 U.S. App. D.C. 289, 
(1958), cert. denied, 359 U.S. 1004 

Carter v. United States, 102 U.S. App. D.C. 227, 252 F.2d 608 (1957) 

Davis v. United States, 160 U.S. 469 (1895) 

Gilliam v. United States, 103 U.S. App. D.C, 181, 257 F.2d 185 (1959), 
cert. denied, 359 U.S. 947 11 

“Goldsmith v. United States, 107 U.S. App. D.C. 305, 277 F.2d 335 (1960), 
cert. denied, 364 U.S. 863 6,7, 10 

Heideman v. United States, 104 U.S. App. D.C. 128, 259 F.2d 943 (1958), 
cert. denied, 359 U.S. 959 6 

Holloway v. United States, 80 U.S. App. D.C. 3, 148 F.2d 665 Gast 12 

*Hughes v. United States, D.C. Cir., No, 16888, decided Juno 28, 1962 . 4, 8 

James V. United States, 261 F.2d 381 (1958) 16 

Johnson v. United States, 110 U.S. App. D.C. 187, 290 F.2d 378 (1961)... 11 

Jones v. United States, D.C, Cir., No. 12019, decided July 19, 1962 .... 8 

Lawson v. United States, 101 US. App. D.C. 332, 248 F.2d 654 (1957), 
cert, denied, 355 U.S. 963 ...cccceeeeeereeeeenneeeeseeneneeentes 11 

Lebron v. United States, 97 U.S, App. DC. 133, 229 F.2d 16 (1955), 
cert. denied, 351 U.S, 974 . 14 

Lockley Vv. United States, 106 US. ‘App. D.C. 163, 270 F.2d 915 (1959).. 


* Cases chicfly relicd upon are marked by asterisks. 


Index Continued 


Page 


Lyles v. United States, 103 U.S. App. D.C. 22, 254 F.2d 725 (1957), 
cert. denied, 356 U.S. 961 .....-. Sig slg bu a eikie 9 wieieieiwies! selec se 
*Mallory v. United States, 354 U.S. 449 (1957) -..- 
*Metoyer v. United States, 102 U.S. App. D.C. 62, 250 F.2d 30 (1957) 
7, 8, 9,10 

Naples v. United States, D.C. Cir., No. 16436, decided April 13, 1962 ...7,10 
“Pollard v. United States, 352 U.S. 354 (1957) ....- S eiteeine oes Sehasteats 16 

Porter v. United States, 103 U.S. App. D.C. 385, 260 F.2d 685 (1958) ..6, 10 

Ruffin v. United States, 106 U.S. App. D.C. 97, 269 F.2d 544 (1959), 

cert, denied, 361 U.S. 865 ..... iehisloeig vib bs wee deleed ve seeseesese 11 
*Sawyer v. United States, D.C. Cir. No. 16536, decidoa April 19, 1962 ...9,10 

Stevenson v. United States, 107 U.S, App. D.C. 398, 278 F.2d 278 (1960) 16 

Tatum v. United States, 88 U.S. App. D.C. 386, 190 F.2d 612 (1951) ..12, 13 

Trilling v. United States, 104 U.S. App. D.C. 159, 260 F.2d 677 (1958).. 10 
*Turberville v. United States, D.C, Cir., No. 16343, decided February 1, 

1962 7,9, 10 

United States v. Kaye, 251 F.2d 87 (2d Cir. 1958), cert. denied, 356 

US. 919 16 
United States v. Ladson, 294 F.2d 535 (2d Cir, en cert. denied, 369 
U.S. sees 9,10 
*United States v. Mitchell, 322 U. 8. 65 (1944) 

United States v. Vite, 294 F.2d 524 (2d Cir. 1961), cert. denied, 369 US. 

823 6, 8,9 

Washington v. United States, 103 U.S. App. De. 396, 

(1959) 

Watson v. United States, 101 U.S. App. D.C. 350, 249 F.2d 106 (1957) .. 7 
*Williams v. United States, D.C. Cir., No. 16793, decided May 4, 1962 ... 10 
*Wilson v. United States, 109 U.S. App. D.C. 337, 288 F.2d 121 (1960). ‘12, 14 

Wright v. United States, 94 U.S. App. D.C. 307, 215 F.2d 498 (1954) .. 13 


OTHER REFERENCES 


Guttmacher and Weihofen, Psychiatry And The Law (1958) . 
Bule 5(a), Federal Rules of Criminal Procedure ...+.+.++++++++eeeees 


* Cases chiefly relied upon are marked by asterisks. 


IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 16972 
Rosert Gray, Appellant, 
v. 


Untrep Strares or America, Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for first degree murder on Sep- 
tember 5, 1961. He pleaded not guilty, was tried by jury, 
and found guilty of second degree murder on February 8, 
1962. On March 23, 1962 he was sentenced to imprison- 
ment for a period of fifteen years to life (J.A. 91-92). 


Pretrial Proceedings 


Appellant was arraigned on September 8, 1961 and en- 
tered a plea of not guilty (J.A. 1). On October 12, 1961, 
he withdrew this plea and entered a plea of guilty to second 
degree murder. Although appellant had retained counsel, 
he filed a pro se motion on November 3 for leave to vacate 
his guilty plea. This was granted on November 13, and his 
original plea of not guilty was reinstated. 
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On November 7, appellant filed a pro se motion, seeking 
a mental examination in order to determine his competency 
at the time of the crime. This motion was denied without 
prejudice on November 13. Notice of the denial was sent 
to appellant and his counsel (J.A. 2). No further motions 
were filed by appellant or his counsel. 


Proceedings on Trial 


The trial commenced on January 18, 1962. There were 
introduced into evidence two confessions of appellant, one 
oral and one written, made to the police within two hours 
and fifteen minutes after arrest. Appellant, testifying in 
his own behalf, admitted shooting the decedent, but claimed 
self-defense. 

During closing argument, which had begun on January 
24, defense counsel became ill, and the court granted a 
fourteen day continuance. This was agreed to by appel- 
lant, appellant’s co-counsel (who entered his appearance 
that day), and counsel for the Government (J.A. 67, 68). 

On February 7, appellant’s original counsel and co-coun- 
sel were present in court. Co-counsel raised the question 
of whether an insanity issue was decipherable from the 
testimony in the case, but requested no action of the court 
(J.A. 69, 70). 

After the conclusion of the closing arguments, the court 
charged the jury in a manner fully satisfactory to appellant 
(J.A. 81). After two days of deliberation (which appar- 
ently centered on the degree of homicide, rather than guilt 
or innocence) (J-A. 81-82) the jury returned a verdict of 
guilty of murder in second degree (J.A. 81-90). 


Testimony as to the Homicide 


In essence, there are two versions of the events of Au- 
gust 2, 1961, when appellant shot and killed Andrew 
Speaks. Appellant confessed to a version which was cor- 
roborated in the main by other witnesses, except insofar 
as the confession hints at self-defense. However, appellant 
testified at trial to another version, which attempted to 
establish self-defense, although it is by no means clear 
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that the essential elements of such a defense were estab- 
lished in appellant’s narration. 

The circumstances of Andrew Speaks’ murder, as evi- 
denced by appellant’s confessions and the testimony of nine 
witnesses, were as follows: On the evening of August 1, 
1961, at approximately 6:30 p. m., appellant visited the 
apartment of Adell Banks, 1029-16th Street, Northeast, 
District of Columbia (Tr. 28). Andrew Speaks arrived 
sometime later (Tr. 29). During the course of the evening, 
appellant borrowed a pencil from Speaks, in order to write 
down Adell Banks’ telephone number. Shortly thereafter, 
Speaks asked for the return of the pencil (Tr. 30). Appel- 
lant threw the pencil down on the floor. Speaks kicked 
appellant (Tr. 30, J.A. 19). Appellant then jumped up, 
shouted ‘‘I’ll kill him,’’ and ran out of the apartment, 
breaking the glass in the door (J.A. 19, Tr. 30). He then 
took a bus to his girl-friend’s apartment at 2912-13th Street, 
Northwest, got his loaded gun, put it in a paper bag, and 
returned to Adell Banks’ apartment (J.A. 10, 19, 20). As 
he approached the house, he saw Speaks, standing in the 
street with two women and one man (J.A. 19, Tr. 68). 
Appellant shouted to Speaks, ‘Hey, hold it,’’ called him a 
‘nasty m---- f----,”’ took the gun out of the bag and 
began shooting (J.A. 19, Tr. 66, 83, 99). He was about 
seven or eight feet away from Speaks (Tr. 98). He shot 
six times (Tr. 197). He then fled, throwing the gun in a 
bush as he did so, and walked back to his girl-friend’s 
apartment (J.A. 19). As he approached the house he saw 
a policeman enter it. He walked away, but then returned 
(J.A. 19). As he did so a policeman, standing in front of 
the house, called to him (J.A.9). Appellant identified him- 
self, and was immediately arrested (J.A. 9). Appellant 
stated that he ‘“‘had did it;’’ he said, ‘“sDon’t worry, I 
don’t have the gun. I will show you where I hid it.”” (J.A. 
9) He and the police thereupon returned to the vicinity of 
the gun’s location where, after a search prolonged by appel- 
lant’s inability to designate the hiding place until he actu- 
ally saw it, the gun was found (J.A. 10, 35). During the 
course of the search appellant supplemented his spontane- 
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ous admissions with details of the shooting (J.A. 10). 
Appellant was then taken to police headquarters, where 
his confession was reduced to writing (J.A. 35). Prior to 
the oral confession and its written counterpart appellant 
was advised of his right to remain silent (J.A. 10, 18). 

Appellant’s version on trial differs in some material 
respects. He testified that Speaks was present when he 
entered the Banks home, that in returning Speaks’ pencil 
he accidentally dropped it, that Speaks kicked him in the 
chin as he picked it up (J.A. 27-29). Appellant thereupon 
left (J.A. 29). Speaks had cut him with some kind of 
weapon (J.A. 31). Appellant found himself on a bus, 
went to his girl-friend’s apartment and got his gun (he 
did not want her children to play cowboy with it) (J.A. 
31). He put it in a paper bag (not wanting to be arrested 
for carrying a concealed weapon) and travelled back to 
the Banks home (J.A. 33, 34, 48). When he arrived, some- 
one yelled at him (J.A. 34). He looked up, saw two women, 
one man and Speaks, saw Speaks put his hand in his 
pocket and start towards him (J.A. 34). Speaks ‘‘rushed’’ 
towards appellant, who jerked the gun out of the bag and 
began firing (J.A. 34), then ran away (J.A. 34). He 
walked to his girl-friend’s apartment, throwing the gun 
into a bush along the way (J.A. 34). There he encountered 
the police, was arrested, and led them to the weapon (J.A. 
34, 35). 


RULE INVOLVED 


Rule 5(a) of the Federal Rules of Criminal Procedure 
provides: 


(a) Appearance before the Commissioner. An offi- 
cer making an arrest under a warrant issued upon a 
complaint or any person making an arrest without 
a warrant shall take the arrested person without un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 
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SUMMARY OF ARGUMENT 
L 


Appellant’s confessions were not obtained in violation 
of the Mallory rule. Appellant’s oral statements consti- 
tuted a threshold confession; the subsequent reduction to 
writing of his confession was accomplished within forty- 
five minutes. Both confessions were made between 3:30 
a. m. and 5:45 a.m. Appellant was advised of his right 
to remain silent prior to each confession. The record dis- 
closes not a trace of coercion. There was no reenactment 
of the crime, or a return to its scene. The crime was amply 
proved by the testimony of nine witnesses. Under these 
circumstances, the confessions were clearly admissible. 
Moreover, appellant did not object to either confession, 
oral or written, on Mallory grounds during trial. His fail- 
ure to do so precludes a successful appeal on this point, 
particularly in view of the overwhelming evidence in the 
record, independent of his confessions, of his guilt. 


I. 


The trial court was not obliged to instruct as to the issue 
of appellant’s sanity. No evidence sufficient to warrant 
instructions was introduced. The totality of the evidence 
amounted, at most, to no more than a plea of insanity, and 
this is insufficient justification for an instruction. 


Ii. 

The fourteen day continuance granted by the trial court 
during appellant’s counsel’s closing argument, necessi- 
tated by counsel’s illness, and consented to by co-counsel, 
Government counsel, and approved by appellant himself, 
did not deprive appellant of his right to a Speedy Trial. 
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ARGUMENT 
I 
Appellant's Confessions Were Properly Admitted Into Evidence 


When a confession is obtained prior to appearance before 
a United States Commissioner and during a period of 
‘“<ynreasonable delay’? between the arrest and the confes- 
sion, it is, when timely objection is made, inadmissible. 
See Mallory v. United States, 354 US. 449 (1957); Rule 
5(a), Fed. R. Crim. P. Delays in themselves are not pro- 
scribed; rather, only those which are unreasonable.” 

The reasonableness of a delay is a fact question, to be 
determined on a case by case basis according to the par- 
ticular circumstances surrounding each confession. See 
Heideman v. United States, supra; Porter v. United States, 
103 U.S. App. D.C. 385, 260 F. 2d 677 (1958). In the instant 
ease, two confessions were put in evidence, an oral state- 
ment and its written counterpart. They were obtained in 
the following manner. With probable cause to believe that 
appellant had shot Andrew Speaks, the police sighted him 
during the course of their investigation of the crime. He 
was immediately arrested, at 3:30 a. m., August 2, 1961. 
He volunteered the information that he knew why he was 
under arrest, that he ‘had did it.”” He said, ‘‘Don’t worry, 
I don’t have the gun. I will show you where I hid it at’’ 
{J.A. 9). He took the police on a search for the gun; the 
search lasted somewhat less than one hour and fifteen min- 
utes (J.A. 13). It was delayed due to the fact that appel- 


1 Appellant contests this formulation. He argues that once the police 
possess a threshold admission, no further questioning is permissible, and no 
confessions subsequently obtained are admissible, He suggests that in order 
for 2 written confession to be admissible, the first words of a defendant, 
whether or not 2 confession is anticipated, must be recorded, regardless of 
the circumstances. He further argues that no interrogation may follow a 
spontaneous admission. The courts have emphatically rejected this view. 
«¢[I]t would be absurd to require that all questioning be deferred until after 
arraignment.’? Goldsmith v. United States, infra at 314. See also Heideman 
v. United States, 104 U.S. App. D.C. 128, 131, 259 F.2d 943, 945-46 (1958), 
cert. denied, 359 U.S. 959; United States v. Vita, 294 F.2d 524, 532 (2nd 
Cir. 1961), cert. denied, 369 U.S. 823 (‘Such an inflexible edict would 
paralyze the investigative process and eviscerate effective law onforcement.’’). 
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lant ‘‘couldn’t exactly tell them where it were or nothing. 
All I know I probably could tell them when I got to the 
spot”? (J.A. 35). While the search was in progress, after, 
being advised that he did not have to say anything, appel- 
lant related the details of the shooting which he had ad- 
mitted upon arrest (J.A. 10). 

‘As soon as the gun was located, appellant was taken to 
police headquarters (approximately 5:00 a. m.). During 
the next 30 or 45 minutes, his confession was reduced to 
writing after appellant again was advised of his rights 
(J.A. 12, 18). The written statement, like the oral, raised 
the element of provocation and suggested self-defense, 
(J.A. 19). 

Both oral and the written confessions were admissible, 
and not obtained in violation of the Mallory rule. The oral 
confession of the details of the crime was in fact part and 
parcel of the spontaneous declaration of guilt made at the 
instant of arrest. It was the flesh of fact on the bone of 
conclusion. See Hughes v. United States, D.C. Cir., No. 
16888, decided June 28, 1962; Turberville v. United States, 
D.C. Cir., No. 16343, decided February 1, 1962; Metoyer 
v. United States, 102 U.S. App. D.C. 62, 250 F. 2d 30 
(1957). The fact that, at least in part, the statement was 
in response to questions, does not affect its admissibility. 
See Goldsmith v. United States, 107 U.S. App. D.C. 305, 
277 F. 2d 335 (1960), cert. denied, 364 U.S. 863. It would 
be unreasonable, we submit, to censure such interrogation ; 
only the articulate would be able to confess if questions 
were prohibited. Specifically, it would be unreasonable to 
limit appellant’s inculpation to ‘‘I did it.”” Surely it was 
proper to ask him what he did, and under what circum- 
stances. 

Moreover, the fact that appellant’s confession was made 
while he was directing the police to the gun does not preju- 
dice his confession’s admissibility, since appellant himself 
suggested the search, and has never claimed to the con- 
trary. The search clearly was not a reenactment; the pro- 
scriptions of Naples v. United States, D.C. Cir., No. 16436, 
decided April 13, 1962 and Watson v. United States, 101 
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U.S. App. D.C. 350, 249 F. 2d 106 (1957) do not apply. Ap- 
pellant could not have told the police where the gun was; he 
had to see the site before he could identify it (J.A. 34, 35, 
56). Compare Jones v. United States, D.C. Cir., No. 12019, 
decided July 19, 1962. Finally, the immediate search for 
the gun was commendable police practice, and would have 
been so even had the police suggested the search them- 
selves. The abandoned gun had ammunition in it. Its 
potential danger to the community was self-evident. It 
was imperative that it be found as quickly as possible. 

As stated, a threshold confession is admissible. It is ad- 
missible when made en route to police headquarters. Cf., 
Lockley v. United States, 106 U.S. App. D.C. 163, 270 F. 2d 
915 (1959). It is admissible when made after arrival at 
headquarters. United States v. Mitchell, 322 U.S. 65, 69 
(1944) A fortiori, a threshold confession made while search- 
ing for a deadly weapon should be admissible. The cri- 
terion for admissibility of such confessions cannot merely 
be situs, or direction of travel, particularly in view of the 
courts’ repeated assertions that admissibility of confes- 
sions, and reasonableness of delay, depend on the circum- 
stances of each case. 

Appellant also objects to the introduction of his written 
confession. This has no merit. Oral confessions, of course, 
may and should be reduced to writing. Hughes v. United 
States, supra; Metoyer v. United States, supra; United 
States v. Vita, supra. Wisely, the written confession was 
obtained by asking appellant to repeat his oral confession ; 
he willingly complied (‘‘Yes, I’ll tell you what I have al- 
ready said about it’’). Certainly this method of ‘‘reduc- 
tion’? was to be preferred to having the police officer who 
heard appellant’s oral confession type or dictate his recol- 
lections of what be had heard and then have appellant 
attest to them. The latter course would have invited in- 
accuracy and limited appellant’s opportunity to correct or 
modify any statement previously made.* 


2 That appellant’s written confession was not an uninterrupted narrative, 
but in part was the result of inquiry, is not of significance. Tho bounds of 
a confession should not be arbitrarily set by the loquacity of the confesser, or 
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Appellant questions whether a threshold oral confession, 
made elsewhere than at police headquarters, may be re- 
duced to writing there and be admissible.* It is clear that 
oral confessions made at headquarters, whether or not of 
the threshold variety, can be thereafter transcribed there. 
Sawyer v. United States, D.C. Cir. No. 16536, decided 
April 19, 1962; Turberville v. United States, supra; Met- 
oyer v. United States, supra; United States v. Ladson, 294 
F. 2d 535 (2nd Cir, 1961), cert. denied, 369 U.S. 824; 
United States v. Vita, supra. Indeed, reduction of oral 
confessions to writing is a commendable police procedure. 
Metoyer v. United States, supra. Accordingly, the fact 
that appellant’s oral confession was made elsewhere than 
at police headquarters cannot be a distinction with a dif- 
ference. If the oral confession is admissible, then it is 
difficult to see how some circumstances of its taking can 
vitiate its written counterpart, recorded without delay, yet 
be of no consequence to its own admissibility. Moreover, 
the concern of Mallory is with the reasonableness of delay. 
But the situs of a confession has nothing to do with this 
concern; it is a factor which in itself functions neither to 
minimize nor increase any delay. Perhaps geography 
bears on the question of voluntariness (which is not in 
issue in this case), but it is irrelevant to Mallory considera- 
tions. 

There are other factors which demonstrate the admis- 
sibility of appellant’s confessions. First, and most signifi- 
cant, is the time factor. Appellant’s oral confession, ini- 
tiated by appellant without solicitation or inquiry of any 
sort, commenced immediately upon arrest and was con- 


a ee 
his comprehension of what is relevant. If the police, when reducing a con- 
fession to writing, may not request supplementation and clarification, then 
the taking of a confession becomes, at the least, an erratic process. And 
in the instant case, appellant’s narrative, only when supplemented due to 
police inquiry, contained an exculpatory statement suggesting self-defense 
(when asked how he got a cut, appellant said, ‘‘Defending myself from Speaks, 
I guess,’’). In short, appellant was aided, not prejudiced by police questions. 


3 Significantly, if ‘‘police headquarters’’ is read literally, it is clear that 
situs is irrelevant. Sce, ¢.g., United States v. Ladson, supra at 537 (con- 
fession made in the office of an Assistant United States Attorney). 
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cluded within an hour or an hour and fifteen minutes. This 
was not an unreasonable lengthy period of time. See 
Goldsmith v. United States, supra. His written confession 
was obtained and signed within the next thirty or forty- 
five minutes. This too was ‘‘timely.”’ See Turberville v. 
United States, supra (a two hour and ten minute delay 
between a daytime arrest and the completion and signing 
of a written confession is not “‘onnecessary.’’) ; United 
States v. Ladson, supra at 537 (an hour’s ‘¢delay’’ to reduce 
an oral confession to writing ‘‘clearly does not violate Rule 
5(a)’’). Other factors demonstrating admissibility: the 
record discloses that it was not the purpose of the police 
to ‘interrogate until a confession was secured’’ (indeed, 
appellant confessed prior to any interrogation). Trilling 
v. United States, 104 U.S. App. D.C. 159, 260 F. 2d 677 
(1958). A committing magistrate is not immediately or 
easily accessible between 3:30 and 5:30 a.m. See Porter v. 
United States, supra. Appellant did not repudiate his 
confessions, but rather, strengthened, by his testimony on 
trial, their suggestions of self-defense. Metoyer v. United 
States, supra. (Admittedly, appellant did testify that the 
police had been ‘‘pretty smooth’? in reducing his confes- 
sion to writing, and had left out a “Jot?? (J.A. 55); how- 
ever, he does not appear to have repudiated that which his 
statement did contain.) There is not a trace of coercion 
in the record. Trilling v. United States, supra. There wag 
no reenactment of the crime, or return to the scene thereof. 
Naples v. United States, supra. 

All the foregoing factors, deemed to be of significance by 
this Court (see cases cited in conjunction therewith), indi- 
cate that appellant’s confessions were clearly admissible. 
Moreover, one further factor, we submit, compels this 
conclusion. Appellant failed to object to the admissibility 
of his confessions on Mallory grounds in the trial court. 
See Williams v. United States, D.C. Cir. No. 16793, decided 
May 4, 1962; Sawyer v. United States, swpra. Since no 
trace of coercion appears, since nine witnesses testified to 
appellant’s criminal act (and belied his claim of self- 
defense), since his confessions suggested a defense, since 
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his oral confession was promptly reduced to writing, since 
he was, prior to each confession, advised of his right to 
remain silent—exercise of Rule 52(b) discretion would noq 
be appropriate. See Johnson v. United States, 110 U.S. 
App. D.C. 187, 290 F. 2d 878 (1961); Ruffin v. United 
States, 106 U.S. App. D.C. 97, 269 F, 2d 544 (1959), cert. 
denied, 361 U.S. 865; Washington v. United States, 103 
U.S. App. D.C. 396, 258 F. 2d 696 (1959) ; Gilliam v. United 
States, 103 U.S. App. D.C. 181, 257 F. 2d 185 (1959), cert. 
denied, 359 U.S. 947; Blackshear v. United States, 102 U.S. 
App. D.C. 289, 252 F. 2d 853 (1958), cert. denied, 359 US. 
1004; Lawson v. United States, 101 U.S. App. D.C. 332, 
248 F. 2d 654 (1957), cert. denied, 355 US. 963. 


II 


The Trial Court Did Not Err in Not Instructing the 
Jury on the Issue of Insanity 


Appellant testified that when Andrew Speaks kicked him, 
he was ‘‘kicked out of my head’’ (J.A. 40). He testified 


that he did not recall what happened after the kick (J.A. 
42). Notwithstanding this assertion, he testified (and con- 
fessed) in detail as to events prior to the kick—the oceu- 
pants of the Banks apartment, the location of the furniture 
(J.A. 27, 28); the sequence of events at the time of the 
kick (J.A. 29); his acquisition of the gun and his reasons 
therefor (J.A. 31) ; his plans to confront Adell Banks (J.A. 
31, 32); his route and method of travel when returning to 
what became the scene of the crime (J.A. 33) ; his encounter 
with Speaks (J.A. 33, 34) ; specific actions of Speaks (J.A. 
34); the details of the shooting (J.A. 34); his actions 
after the shooting (J.A. 34); his arrest (J.A. 35). In fact, 
the only thing appellant stated that he could not recall was 
how he got on the bus taking him to his girl-friend’s house 
after he had left the Banks home. (J.A. 30). 

Appellant also testified that on the morning of August 
2, 1961 he was tired and hungry (J.A. 34). A police officer 
testified that appellant appeared very nervous at police 
headquarters (J.A. 27). A witness testified that some uni- 
dentified person (perhaps the deceased) commented ‘‘He 
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must be crazy”? as appellant fled the Banks home on the 
evening of August 1, 1961 (J.A. 4). It is this body of evi- 
dence which appellant argues was sufficient to obligate the 
court to instruct as to insanity.‘ 

When a defendant presents ‘‘some evidence’? of insanity, 
the Government then must prove sanity beyond a reason- 
able doubt. Carter v. United States, 102 U.S. App. D.C. 
227, 252 F. 2d 608 (1957). When ‘‘some evidence’’ ap- 
pears, the trial court is required to instruct the jury with 
respect to the element of mental responsibility. Tatum v. 
United States, 88 U.S. App. D.C. 386, 190 F. 2d 612 (1951),° 
yet it will not suffice merely to assert, directly or indirectly, 
a plea of insanity. Wilson v. United States, 109 U.S. App. 
D.C. 337, 288 F. 2d 121 (1960) (rejecting application for 
leave to appeal in forma pauperis as frivolous). Where 
the record discloses only the mere shadow of evidence of 
insanity, the ‘‘some evidence’’ plateau is not reached. 
Battle v. United States, 209 U.S. 36 (1908). If the evidence 


4 Appellant’s pretrial pro se motion for a mental examination, which was 
denied without prejudice, cannot be considered as the introduction of some 
evidence as to insanity. It was not ‘‘introduced,’’ nor is it in substance any 
more than a pretrial suggestion that on trial, insanity would be pleaded. This 
is not evidence. See Wilson v. United States, infra; cf. Lyles v. United 
States, 103 U.S. App. D.C, 22, 254 F.2d 725 (1957), cert. denied, 356 U.S. 
961. Morcover, we are not aware of any statute or rule which authorizes the 
grant of such a motion. 


5 Appellant would claim Tatum suggests that the ‘‘some evidence’’ sufficient 
to raise the issue of insanity need not be sufficient to raise a reasonable doubt 
as to sanity. Assuming, arguendo, that the case does so suggest, it may have 
invited paradoxical situations. For example, if a defendant raises the issue 
(according to Tatum criteria) by means of subtle suggestions of insanity 
(which, as a matter of law, are insufficient to create a reasonable doubt), and 
the Government, perhaps unaware that the issue has been raised, fails to 
address it, is the trial court obliged to acquit by reason of insanity, even 
though reasonable men could not reasonably doubt sanity? And even if not, 
does Davis v. United States, 160 U.S. 469 (1895), in its concern with evi- 
dence ‘‘tending [in the minds of reasonable men, we submit] to establish’’ 
or ‘tending to prove’? insanity, id. at 490, require that a jury be instructed 
on an issue which only irrationally could it determine adversely to the Gov- 
ernment? If these questions cannot be answered in the negative, and if 
Tatum docs sanction ‘‘some (irrational) evidence,’’ perhaps that criterion 
should be reexamined. Compare Holloway v. United States, 80 U.S. App. D.C. 
3, 148 F. 2d 665 (1945). 
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is not credible, the insanity defense is not properly raised. 
See Tatum v. United States, supra. 

We submit that appellant’s ‘‘insanity evidence’’ is with- 
out credibility, is aptly described as the ‘‘merest shadow”’, 
and amounts to nothing more than a plea of the defense. 
First, appellant does not claim that his act was irrational, 
that, for example, the kick he received caused him to kill 
without intention. He avers no rage, no irrestible impluse, 
no absence of discretion. On the contrary, he claims both 
now and inferentially when arrested, that he acted in self- 
defense. In effect, he argues that his actions were emi- 
nently reasonable. He testified that the decedent ‘‘rushed’’ 
him, apparently about to brandish a weapon, that he feared 
for his life, and that he fired his gun to save that life. More- 
over, appellant does not contend that he was suffering 
from anterograde amnesia at the time of the shooting. 
He suggests that the kick caused a loss of memory, but this 
claimed amnesia, his testimony reveals, manifested itself 
solely in an inability to recall how he got on a bus.® In fact, 
the bulk of his testimony is a repudiation of his alleged 
loss of memory; it abounds with detail as to the events 


prior to, of, and after the shooting. Further, he now claims 
the kick caused him severe injury, but he had no cuts, con- 
tusions, or abrasions on his face. Nor did he seek any 
medical aid for his possible ‘‘blood concussion’ or ‘‘brain 
hemorrhage”? (J.A. 39). Indeed, appellant never claims 
that he killed while temporarily insane.’ Only a most lib- 
eral construction of the record permits the conclusion that 


6 Appellant never argued, nor did any evidence suggest, that the claimed 
amnesia bore even remotely on the shooting. In fact, the record reflects ap- 
pellant’s concession that the alleged amnestic condition ended considerably 
prior to the shooting. Even assuming that the kick produced a discombobu- 
lated mental state of longer duration, appellant denies he shot out of con- 
fusion. Accepting his testimony that the deccased appeared on the verge of 
harming him, and that he fired in self-defense, he repudiates any belated 
claim of confusion. See Wright v. United States, 94 U.S. App. D.C. 307, 
215 F.2d 498 (1954). 


7 That mental state known as ‘‘temporary insanity’’ has been commented 
upon skeptically. ‘‘The temporary insanity dear to the hearts of defense 
lawyers, however, is wholly a thing of the moment... . [T]Jhis peculiar malady 
seems to occur only in homicide cases.’’ Guttmacher and Weihofen, Psychiatry 
And The Law 398 (1952). 
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the insanity defense was pleaded, let alone raised by evi- 
dence. 

In Wilson v. United States, supra, petitioner testified as 
to his great rage before shooting his girl-friend (he told 
police he ‘‘saw red’’), his good relations with the deceased, 
and his loss of memory as to the shooting and his subse- 
quent interrogation by the police. He disavowed any in- 
tention ever to kill the deceased, and said that he must 
have acted while temporarily insane. This Court held that 
such evidence amounted to, at most, a plea of insanity, and 
thus did not satisfy the ‘‘some evidence”’ test. Accord- 
ingly, instructions to the jury on insanity were not re- 
quired. In the case at bar, appellant claims no rage, no 
lack of reason, no loss of memory as to the events leading 
up to the shooting or the shooting itself, and stands mute 
as to temporary insanity. As in Wilson, at most, appel- 
lant has pleaded, but in no way offered proof as to, insanity. 
C.f., Lebron v. United States, 97 U.S. App. D.C. 133, 229, 
F. 2d 16 (1955), cert. denied, 351 U.S. 974. 

Finally, we understand appellant to censure his trial 
counsel for agreeing with a theory of the trial court which 
the latter offered during a bench conference at the time of 
closing argument. Whether or not the court’s theory was 
valid, it, and counsel’s agreement, are irrelevant to this 
appeal. One, the court’s observation was gratuitous ; there 
was no pending motion, and the court’s comment was 
neither a ruling nor a basis for a ruling. Two, academic 
disagreement by counsel with the trial court could hardly 
be considered to be in the best of interests of a defendant. 
Three, the question on this appeal is whether ‘‘some evi- 
dence’? of insanity had been introduced, not whether or why 
trial counsel or the trial court thought that that question 
was to be answered in the negative. And last, it should be 
noted that trial counsel’s defense of appellant was handled 
in a ‘tactful and skillful’? manner. Counsel displayed a 
‘“‘mastery of courtroom psychology derived in part from 
long experience”’. (Memorandum of Trial Judge granting 
leave to appeal in forma pauperis, filed April 3, 1962) 
Perhaps appellant is now possessed of a perspective which 
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enables him wholly to discount and 

tion, but, since they are those of an 
who was present during trial, we sugges 
so lightly. 


I 
Appellant Was Not Deprived of His Right to a Speedy Trial 


Appellant’s trial commenced on January 18, 1962. (He 
was arrested on August 2, and indicted on September 5, 
1961). On January 24, 1962, Albert A. Stern, appellant’s 
retained defense counsel, presented his closing argument to 
the jury. He argued at some length (Tr. 358-373), but 
became indisposed, and had to retire from the courtroom 
(J.A. 62). The following day, Mr. Stern was still ill (in 
fact, he was hospitalized) (J.A. 63). Appellant was repre- 
sented in court by Mr. Dennis K. Lane; Mr. Lane had been 
asked by Mr. Stern and Mr. Robert I. Miller (co-counsel for 
appellant) to enter his appearance (J.A. 63). Mr. Lane 
said to the court that he thought ‘‘probably this case will 
probably have to result in a mistrial’’ because of his belief 
that Mr. Stern’s illness would be extended (J.A. 63). The 
court stated that a mistrial would be inappropriate (J.A. 
63). A doctor’s certificate was produced, which indicated 
that Mr. Stern would be unavailable for ten days (J.A. 64). 
The court mentioned the possibilities of a continuance, of 
allowing Mr. Lane time to prepare the concluding portions 
of the defense’s closing argument, and of ordering an im- 
mediate transcript at Government expense (J.A. 64). Mr. 
Lane thought that a continuance would be the most appro- 
priate action (J.A. 64). Government counsel agreed (J.A. 
66). The court ordered the preparation of a transcript and 
ordered a two week continuance, to February 7, 1962 (J.A. 
68). 

On February 2, 1962 appellant himself wrote to the trial 
judge and requested that proceedings be stayed until Mr. 
Stern’s recovery. 

On February 7, 1962, Mr. Stern, having recovered, ap- 
peared in court with Mr. Lane, and completed his argu- 
ment (Tr. 401-426). 
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the insanity defense was pleaded, let alone raised by evi- 
dence. 

In Wilson v. United States, supra, petitioner testified as 
to his great rage before shooting his girl-friend (he told 
police he ‘‘saw red’’), his good relations with the deceased, 
and his loss of memory as to the shooting and his subse- 
quent interrogation by the police. He disavowed any in- 
tention ever to kill the deceased, and said that he must 
have acted while temporarily insane. This Court held that 
such evidence amounted to, at most, a plea of insanity, and 
thus did not satisfy the ‘‘some evidence”’ test. Accord- 
ingly, instructions to the jury on insanity were not re- 
quired. In the case at bar, appellant claims no rage, no 
lack of reason, no loss of memory as to the events leading 
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as to temporary insanity. As in Wilson, at most, appel- 
lant has pleaded, but in no way offered proof as to, insanity. 
CH., Lebron v. United States, 97 U.S. App. D.C. 133, 229, 
F. 2d 16 (1955), cert. denied, 351 U.S. 974. 

Finally, we understand appellant to censure his trial 
counsel for agreeing with a theory of the trial court which 
the latter offered during a bench conference at the time of 
closing argument. Whether or not the court’s theory was 
valid, it, and counsel’s agreement, are irrelevant to this 
appeal. One, the court’s observation was gratuitous; there 
was no pending motion, and the court’s comment was 
neither a ruling nor a basis for a ruling. Two, academic 
disagreement by counsel with the trial court could hardly 
be considered to be in the best of interests of a defendant. 
Three, the question on this appeal is whether ‘‘some evi- 
dence’? of insanity had been introduced, not whether or why 
trial counsel or the trial court thought that that question 
was to be answered in the negative. And last, it should be 
noted that trial counsel’s defense of appellant was handled 
in a “tactful and skillful’? manner. Counsel displayed a 
‘“‘mastery of courtroom psychology derived in part from 
long experience’’. (Memorandum of Trial Judge granting 
leave to appeal in forma pauperis, filed April 3, 1962) 
Perhaps appellant is now possessed of a perspective which 
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enables him wholly to discount and discredit these observa- 
tion, but, since they are those of an authoritative source 
who was present during trial, we suggest that he not do 
so lightly. 
mm 
Appellant Was Not Deprived of His Right to a Speedy Trial 


Appellant’s trial commenced on January 18, 1962. (He 
was arrested on August 2, and indicted on September 5, 
1961). On January 24, 1962, Albert A. Stern, appellant’s 
retained defense counsel, presented his closing argument to 
the jury. He argued at some length (Tr. 358-373), but 
became indisposed, and had to retire from the courtroom 
(J.A. 62). The following day, Mr. Stern was still il (in 
fact, he was hospitalized) (J.A. 63). Appellant was repre- 
sented in court by Mr. Dennis K. Lane; Mr. Lane had been 
asked by Mr. Stern and Mr. Robert I. Miller (co-counsel for 
appellant) to enter his appearance (J.A. 63). Mr. Lane 
said to the court that he thought ‘‘probably this case will 
probably have to result in a mistrial’’ because of his belief 
that Mr. Stern’s illness would be extended (J.A. 63). The 
court stated that a mistrial would be inappropriate (J.A. 
63). A doctor’s certificate was produced, which indicated 
that Mr. Stern would be unavailable for ten days (J.A. 64). 
The court mentioned the possibilities of a continuance, of 
allowing Mr. Lane time to prepare the concluding portions 
of the defense’s closing argument, and of ordering an im- 
mediate transcript at Government expense (J.A. 64). Mr. 
Lane thought that a continuance would be the most appro- 
priate action (J.A. 64). Government counsel agreed (J.A. 
66). The court ordered the preparation of a transcript and 
ordered a two week continuance, to February 7, 1962 (J.A. 
68). 

On February 2, 1962 appellant himself wrote to the trial 
judge and requested that proceedings be stayed until Mr. 
Stern’s recovery. 

On February 7, 1962, Mr. Stern, having recovered, ap- 
peared in court with Mr. Lane, and completed his argu- 
ment (Tr. 401-426). 
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Though appellant concedes that the right of a speedy 
trial is relative, is consistent with delays, and is dependent 
upon circumstances, Beavers v. Haubert, 198 U.S. 77, 87 
(1905), he contends that the two week continuance of his 
case, caused by the illness of his retained counsel, and con- 
sented to by himself and his counsel, deprived him of that 
right. His argument is wholly without merit. Pollard v. 
United States, 352 U.S. 354 (1957) ; Stevenson v. United 
States, 107 U.S. App. D.C. 398, 278 F. 2a 278 (1960) ; 
James v. United States, 261 F. 2d 381 (1958) ; United States 
v. Kaye, 251 F. 2d 87 (2d Cir. 1958), cert. denied, 356 U.S. 
919. His request that this Court completely disregard 
‘‘the rights of public justice’’, Beavers v. Haubert, supra 
at 87, should be denied. 


CONCLUSION 


Wherefore, it is submitted that the judgment of the Dis- 
trict Court be affirmed. 


Davip C. AcHESON, 
United States Attorney. 


Natuan J. Pavson, 
Jort D. BLacKWELL, 
Barry SmMay, 
Assistant 
United States Attorneys. 
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REPLY BRIEF FOR APPELLANT 


As will be detailed in this reply brief: 


(1) Since some evidence of mental disease or defect was adduced 


at the trial, it was error not to submit the defense of insanity to 
the jury under the guidance of instructions. This fact voids the 
government's effort to persuade this Court that the einen 
relating to the defense was weak, insufficient, inconsistent or 
of doubtful credibility. : 

(2) By reason of a decision supervening since appellant's 

main brief was filed, it is now manifest that the trial court 
erred in admitting appellant's confession into evidence. In 


Jones v. United States, this Court squarely held, on facts | 


De 


virtually identical to those here, that Rule 5 was offended by the 
delay in bringing the defendant before a committing magistrate 
and that any damaging statements elicited from him during the 
period of illegal detention were inadmissible. 


(3) In light of the record, there is no merit whatsoever to the 


government's claim that defense counsel consented to the delay 


which denied appellant his right to a prompt trial. Indeed, on 


the facts of this case, consent was not legally possible. 


ARGUMENT 


SINCE SOME EVIDENCE OF MENTAL 
DISORDER WAS ADDUCED AT THE 
TRIAL, THE ISSUE OF APPELLANT'S 
SANITY WAS SUFFICIENTLY RAISED 
TO REQUIRE ITS SUBMISSION TO 
THE JURY 
Content to detail possible ambiguities and 
inconsistencies in the testimony bearing on appellant's mental 
condition, the government fails to address itself to any of the 
pertinent issues but tries instead to persuade this Court that 
appellant was sane when he shot Speaks, Thus, the govern- 
ment argues lengthily that the evidence which bears on 
appellant's sanity is weak, insufficient, inconsistent or of 
doubtful credibility, in the face of the decision in Tatum v. 
United States that "in criminal cases the defendant is entitled 
to have presented instructions relating to a theory of defense 
for which there is any foundation in the evidence, even though 
the evidence may be weak, insufficient, inconsistent, or of 


doubtful credibility. rf Whether the evidence for the defense 


6o4 ; 2/ 
on this issue was "either strong or weak" is simply nota 


1/88 U. S. App. D. C, 386, 391, 190 F.2d 612, 617 (D. C. Cir. 1951). 


2/ Ibid. 
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relevant inquiry at this juncture; whether appellant was in fact 


competent at the time of the offense was a question for the jury 


under the guidance of instructions, a question that obviously 
cannot be determined for the first time on appeal. 

In parsing appellant's testimony, moreover, the 
government commits the same fundamental mistake the trial 
judge did when he concluded that the defense of insanity could 
not have been advanced "because the defendant took the witness 
stand in his own behalf and testified at great length, perfectly 
rationally, both on direct and cross-examination. " (See Appellant's 
Br. pp. 24-26). Even if that appraisal of appellant's performance 
as a witness is accurate, it does not alter the fact that his testimony 
abounds with substantial indications that he was unbalanced and was 
not functioning normally at least from the time Speaks kicked him 
in the head. Insanity is generally not so gross as to obliterate 
every trace of reason in its victim, What is more, the notion that 
sanity is to be presumed so long as some parts of the accused's 
statements or conduct appear rational (to the nonqualified observer) 
would reserve the defense of insanity for the raving lunatic whose 
every action bespoke madness. The question, therefore, is not 
whether there was some evidence of sanity at the trial, but 


whether there was some evidence of insanity. 
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What the government advocates, in short, is an 
upside-down application of Tatum for which no authority can be 
cited, Wilson v. United State ot the sole case relied on by the 
government, not only verily followed Tatum, but its facts do 
not remotely resemble those at bar. As set forth by the Wilson 
opinion, "nothing else concerning insanity appears in the evidence 
than Wilson's statement to the police that "at the time of the 
shooting he 'saw red! " and his statement at the trial that he had 
"some sort of temporary insanity.'' Ibid. That meager testimony 
was held not to "constitute such evidence of insanity as to pequree 
that the jury be instructed as to its effect in the case." Id. ‘at 
338, 288 F.2d at122, Wholly apart from the testimony of 
irrational conduct on Gray's part by Phillistine Onley, who 
also testified that she heard someone in Adell Banks! apartment 
cry out "He must be crazy, " there is much more testimony 
here in support of the defense from appellant himself. (See 
Appellant's Br. pp. 15-18; Appendix A; JA 4). 


Besides, the government's estimate of the evidence 


slights ths fact that no effort at all was made to elicit testimony 


bearing on mental disorder by reason of defense counsel's | 


refusal to raise the defense of insanity because of his unfortunate 


3/109 U, S. App. D. C, 337, 288 F.2d 121 (D. C. Cir. 1960). 
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belief, shared by the trial fudge: that "a man who says he is 
crazy never is." (See Appellant's Br. pp. 16 n, 21, 19-23). 
Whatever evidence got into the record did so without any design 
and should for that reason be entitled to considerably more weight 
than purposeful testimony. In all events, defense counsel clearly 
went too far in conceding appellant's sanity and this alone requires 
reversal of his conviction. (See cases cited in Appellant's Br. 
Pe 22). 

Actually, as the government brief reveals, the 
real dispute is not with the evidence of mental disorder adduced 
at the trial but with the basic rationale of the Tatum decision 
itself, which, itis suggested, "perhaps***should be reexamined," 
(Br. p. 120.5), That appellant's sanity was put in issue by 
Ngome evidence" of mental disease or defect is not dispelled by 
equivocal hints that Tatum should not really mean what it says. 
Above all, the same argument urged here, that ''some evidence" 
should mean evidence sufficient to create a reasonable doubt as 


to the defendant's sanity, was carefully considered and explicitly 


4/ 
rejected by the Tatum opinion, ~ In view of the consistent line 


4/ “We think it would be incorrect to infer from the language in 
Holloway v. United States /80 U. S. App. D. C. 3, 148 F.2d 665 

(D. C. Cir. 1945)7that the tevidence sufficient to create a 
reasonable doubt! test is to govern for the purpose of determining 
when an instruction should be given. The reference in that case 

was addressed to the nature of the instruction rather than to the 
state of the evidence making it 'essential' that it be given." 88 U. S. 
App. D. C. at 390, 190 F.2d at 616, 
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of this Court's decisions holding to the Tatum opinion, the 
government's attempt to reserrect what is claimed to be a i 
contrary "some evidence" formulation in Hollowayis acted 
indeed. s/ Tatum is not an eccentric jural quirk, but reflects 
a deliberate distribution of evidentiary burdens in criminal 
prosecutions so as to harmonize the presumption of sanity and 
the prosecution's burden of proving guilt beyond a reasonable 
doubt. 

Clearly then, the government can derive no comfort 
from hypothetical exploration of "paradoxical situations" (Br. 
p. 12 n.5) which are belied by repeated decisions of this and other 
Courts of Appeals reaffirming the so-called ''some evidence" 
rule, Basically, the government's complaixt is with the barton 
of proving that the accused had no mental disease or defect, or 


that the crime was not the product of his mental disorder, once 


the question of his sanity is put in issue by "some evidence" of 


mental disease or defect. For as this record shows, appellant's 
sanity was put in issue by "some evidence" of mental disease or 
defect. The Tatum decision demonstrates that entigitened 
administration of criminal justice permits no other placement 


of that burden. 


5/ This argument is of a piece with the government's professed 
ignorance as to "any statute or rule which authorizes the grant" of 
pretrial motions for a mental examination. (Br. p. 12a. 43 see 
_Appellant's Br. pp. 12 n.10, 13 n.14). 
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In sum, while the government's belittlement of 
the evidence bearing on appellant's sanity would have been arguable 
to the jury if the issue had properly been submitted under the 
guidance of instructions, that exercise on appeal when the issue was 
not so submitted misses the mark entirely. 

Finally, the government understandably declines 
to support Judge Holtzoff's view shared by original defense 
counsel, that "a man who says he is crazy never is." Instead, 
it is fobbed off as "gratuitous" and "academic" because "there 
was no pending motion'' when it was announced (Br. p. 14)-- 
disclaimers whose meaning recedes with each reading. In short, 
the government urges that Judge Holtzoff's ruling was an empty 
formality devoid of legal significance or practical effect on 


appellant's rights. 


As the record shows, however, the judge's state- 


ment was not fanciful but real and was the reason for his refusal 

to acknowledge the defense of insanity. (See Appellant's Br. pp. 
19-24). The record discloses that defense counsel vainly tried 

to raise anew the question of appellant's sanity before the jury 

was charged by the court but failed in what were trying circumstances, 
His co-counsel sided with the trial court in rejecting the defense of 


insanity because appellant had attempted to raise the issue himself 
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in his pretrial motion for a mental examination--a motion which 


was not supported by his own counsel even though it was not opposed 


by government counsel, 

Simply put, the court's ruling was not "gratuitous, uy 
but in response to counsel's unartful attempt to raise the defense 
of insanity, not "academic," but a refusal to submit the question 
of appellant's sanity to the jury under the guidance of instructions. 
But for his erroneous ruling, based on his belief that "a man who 
says he is crazy never is," Judge Holtzoff undoubtedly would have 
granted counsel's request. In any event, it was error foi him 
not to do so. 

THE SUPERVENING JONES DECISION 


CONFIRMS TEAT APPELLANT!S STATEMENTS 
TO THE POLICE WERE INADMISSIBLE BECAUSE 


TO THE POLICE WERE Ni 


OF THE UNNECESSARY DELAY IN BRINGING: 
HIM BEFORE A COMMITTING MAGISTRATE 
By reason of a decision of this Court caning 
after appellant's main brief was filed on July 9, 1962, it is now 
manifest that the damaging statements elicited from appellant 
by the police prior to his appearance before a committing 
magistrate were erroneously admitted into evidence. In Jones. 
vy. United States, No. 17019, D, C. Cir. July 19, 1962, this 
Court held that a confession exacted in circumstances virtually 
identical to those here was offensive to Rule 5 of the Federal 


Rules of Criminal Procedure and hence inadmissible as evidence 
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against the defendant. While the position of the government's 
brief may have been at least ar ble in light of judicial precedent 
prior to the Jones decision, today it flouts that controlling 
pronouncement, 

Jones was arrested at approximately 4:25 A.M. 
on Sunday, July 3, 1960, after having admitted at homicide head- 


quarters that she had killed Claude R. Smith. Gray was arrested 


at approximately 3:30 A. M. on Wednesday, August 2, 1961, before 


having admitted to the arresting officer that he "had did it." 

In both cases, the police had evidence from other 
sources for suspecting defendants, Thus, Jones was taken to 
homicide headquarters for questioning prior to her arrest and 
confession, while Gray was sought by the police and was placed 
under arrest before he adnitted killing Speaks. 

After her arrest, Jones was returned to the scene 
of the crime where, with her help, the police found the weapon 
used. After his arrest, Gray was returned to the scene of the 
crime where, with his help, the police found the weapon used. 

In both cases, interrogation was continued by the police all the while. 

After her knife had been found, Jones was returned 
to homicide headquarters, where the questioning continued until 


about 8:00 A.M. when she signed a full confession, After his 


apie 


pistol had been found, Gray was returned to homicide headquarters, 
where the questioning continued until about 5:30 A.M, when he 
signed a confession, Hours later in both cases defendants were 
finally taken before a committing magistrate. : 

Since the time that elapsed from Gray's arrest until 
his written confession was obtained and the police procedures used 


| 6 
during that interval were substantially the same as in somes the 


rae 
ruling on admissibility of the confession must be the same. u 


end 


6/ See also Naples v. United States, _U. S. App. 2 a oe 
F.2d__ (D. C. Cir. May 8, 1962); and Williams v. United States, 
__U. S&S App. D. C. _, 303 F. 2d 772 {D. C. Cir. May 4, 1962), 
discussed in Appellant's Br. pp. 28-29. 

Not a single case cited by the government's brief in which a 
confession was held admissible involved a situation where, as here, 
illegal detention and police interrogation were coupled with return 
of the defendant to the scene of the crime either to search for the 
weapon used or to reenact the crime--police practices successively 
condemned by this Court in Williams, Napics and Jones. Moreover, 
in some of the government's cited cases, ''The appellants not only 
reaffirmed their formal written statements while they were lawfully 
detained, but did so in utterances which were plainly spontaneous 
and at a time when both the judicial warning and the advice of 
counsel as to their right to remain silent were not more than an 
hour old.'' Goldsmith v. United States, 107 U. S. App. D, C. 305, 
3ll, 277 F.2d 335, 341 (D. C. Cir. 1950); ci. also Simpson v. United 
States, __U. S. App. D. C.__, 303 F.2d 411, 416-417 (D. C. Cir. 
1962). 


7/ To avoid the force of Jones, the government stresses the absence 
of a Mallory objection in the court below--a contention anticipated in 
Appellant's Br. p. 29 n. 37, 
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Indeed, the Court in Jones specifically rejected the selfsame 
arguments that the government inexplicably renews here: (1) the 
suggestion that because the arrest occurred after regular office 
hours a magistrate was not available; and (2) the contention that 
the admission of the confession was harmless error in view of 

8/ 
other evidence. ~ 

The additional argument that the delay in complying 


with the mandate of Rule 5 was justified in this case by reference 


to the fact that appellant's "abandoned gun had ammunition in it" 


8/ At page 10 of its brief, the government states that "nine witnesses 


testified to appellant's criminal act and belied his claim of self- 
defense***,"' While appellant has never denied shooting Speaks, 
such distortion of the record, particularly when advanced in support 
of argument, in inexcusable, 

As documented in appellant's main brief (p. 7), there were five 
people on the scene and only one of them, Minnie Phillips, actually 
saw what happened (although her testimony at the coroner's inquest 
was to the contrary). 

Judas Perry, Adeil Banks' brother, testified in this connection 
as follows on direct examination: "Q. And you didn't know what 
happened just before that shot was fired or subsequent to the shot 
being fired? A. No, Ididn't. Q. Or at the time the shot was 
fired? A. No, I don't."' (Tr. 144). In the course of the cross- 
examination of this witness by defense counsel, the court itself 
pointed out ''the fact that this man was not an eye witness to the 
shooting. He didn't see the shooting." (Tr. 159). 

Nancy Mae Perry, Adell Banks’ niece, testified in this same 
connection on direct examination as follows: "Q. Did you see 
Mr. Speaks when he was shot? A. No." (Tr. 82). And on cross- 
examination: "Q, You didn't actually see the shooting, did you? 
A. No." (Tr. 90). 


433 


is as preposterous as it is irrelevant. (Br. p. 8). The weapon 

in Jones was also potentially dangerous in the hands of the careless 
or the mischievous, but that did not condone failure to ety 

with Rule 5. More importantly, the rule of prompt arraignment 
cannot be subordinated to the discretion of the police on the after- 
thought that their action was "commendable," Flouting of Rule 5 


would thrive if the police were so little accountable for their actions 


except their own notions of what is ''commendable, "' particularly 


when that decision would turn on such vagaries as the weapon 
used or the place it was stowed, 

Similarly far-fetched is the government's expansion 
of the threshold confession doctrine to take in everything a 
prisoner might say so long as the police are successful, ee what- 
ever length of time and by means of the kind of interrogation 
condemned by Rule 5, in keeping him talking from the time he is 


taken into custody "until he had confessed, when any judicial 


EER 


8/ (cont'd) Marian Louise Perry, also a niece of Adell Banks, 
testified as follows: "Q. And do you know who shot him? A. No. 
Q, Were you present when he was shot? A. I was on my way in 
the house when I heard the shot, but I didn't see who shot him. " 
(Tr. 95). 

Irene Williams, one of the two women going with the deceased 
and Judas Perry for beer, testified as follows: "Q, Do you know 
who shot him? A. No, Idon't." (Tr. 67). 

No one else was present and therefore could not have "testified 
to appeliant!s criminal act and belied his claim of self-defense. "' 
Nine witnesses turn out to be just one, Minnie Phillips. | 
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9/ 
caution had lost its purpose."' Mallory v. United States, 354 


U. S. 449, 455 (1957). Such a porous construction of Rule 5 
would have the effect of reintroducing the element of coercion 


read out of the Rule by the Supreme Court in McNabb v. United 


States, 318 U. S. 332 (1943), and again in Upshaw v. United States, 


335 U. S. 410 (1948) As those cases made clear, a voluntary 
confession is inadmissible, irrespective of coercion, if made 
during a period of illegal detention due to failure promptly to take 
the person before a committing magistrate. Unnecessary delay, 
not the "willingness" of the prisoner to keep talking under police 
prodding, is the keystone of compliance with Rule 5. By no 
reasonable hypothesis can appellant's apparently spontaneous 
admission that he "had did it'’ upon being placed under arrest be 
expanded to sanction what took place for the next two hours. Not 
being occasioned by permissible booking procedures or by 
appellant's spontaneous willingness to confess, the critical delay 
in this case resulted solely from police interrogation. 


a 


of As shown in appellant's main brief (p. 29 n. 38), police 
caution is not a substitute for the impartial judicial caution 
contemplated by Rule 5. 
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APPELLANT DID NOT WAIVE HIS 
RIGHT TO A TRIAL WHICH 
PROCEEDS IN DUE AND ORDERLY 
FASHION TO A VERDICT 
The government does not dispute that appellant's 
trial did not proceed in due and orderly fashion to a verdict or 
that the delay between the time the record was closed and the 
jury was charged was prejudicial to appellant, In fact, the 
government would apparently concede denial of the right to a 
prompt trial if appellant had objected at the appropriate time. 
But, it is contended, appellant's counsel consented to the delay 
and therefore appellant is foreclosed from urging the delay as 


error. | 


Inasmuch as the asserted consent defies confir- 


mation in the record, the record alone defeats the government!s 

entire argument with respect to the denial of appellant's right 

to a trial which proceeds in due and orderly course to a wesdicts 
On January 25, 1962, the day after appellant's 

original counsel was disabled as he was summing up, Desinis K, 

Lane orally entered his appearance on behalf of appellant, (JA 63). 

Immediately thereafter, in response to the trial judge's question 


‘what do you want to do, do you want to carry on,'"' Lane stated: 
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"No, Your Honor, because I think probably this case will probably 
have to result in a mistrial because I don't believe Mr. Stern will 


recover in time-~-"" (JA 63). Before counsel could finish what he 


was Saying, the trial judge interrupted him and announced that 


"I will not order a mistrial."* (JA 63). 

Once the court had so ruled--and it would be 
difficult to contrive language which would have made the ruling 
any plainer than that actually used by the court--counsel under- 
standably did not renew his request and abided the court's ruling. 
Surely nothing more was required of counsel. Although his request 
may have been casual and inartistic, the undeniable fact is that 
counsel requested, and the court denied, a mistrial because of the 
delay in the completion of the triai, 

If however, the government is correct that Lane 
consented to the delay, then appellant was denied the right to 
counsel of his own choice at the time of the purported consent 


i 


10/ Equally baseless is the government's claim that appellant himself 
consented to the delay. (Br. p. 16). First of all, appellant was not 
even in the courtroom at the time. (JA 65-66). Eight days after 
Judge Holtzoff had refused to declare a mistrial, appellant 
addressed a letter to the judge in which he stated that he did not 

want attorney Lane to take Stern's place. That hardly amounts to 
consent to anything. Moreover, assuming that appellant was 
intelligently consenting to the delay, by that time he had already 

been deprived of his right to a prompt trial, 
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and consequently there could have been no consent bi nding on 
him. For not only did the colloquy between Lane and the trial 
judge supposedly constituting the consent take place out of 
appellant's presence, but Lane did not have any authorization 
from appellant to act on his behalf. 

As the record plainly shows, Lane caterer his 
appearance for the first time on the morning of January bs, 1962, 
(JA 63), Appellant was not in the courtroom when Lane's 
appearance was entered or when the colloquy with the trial judge 
took place. (JA 65-66). Furthermore, Lane had not previously 
secured authority to represent appellant and had not even 
conferzed with him before he undertook to act in his behalf. 
(JA 64). Lane had been pressed into service at the request of 


li/ 
Robert Miller, an associate of Stern (JA 63), — and Lane admitted 


on the record that he was not then prepared to give appellant 


effective legal representation. (JA 64). 
Therefore, assuming arguendo that Lane did in 


fact consent to the delay, the consent was without effect and 


l1/ While it is not important to the issues of this case, the 
government's brief erroneously states that Lane "had been asked 
by Mr. Stern and Mr. Robert I, Miller (co-counsel for appellant) 
to enter his appearance."' (Br. p. 15). The recordis clear that 
only Miller, who took no part in appellant's trial, requested and 
was responsible for Lane's appearance. (JA 63). 
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cannot be deemed a waiver of appellant's rights. In Gadsden 

v. United States, 96 U. S, App. D. C. 162, 223 F.2d 627 

(D. GC. Cir. 1955), this Court invalidated the defendant's 
sentencing for the reason that the husband-law partner of 
defendant's own counsel appeared in her stead because she 

was not available when the district court imposed sentence. 
Holding that the "appellant cannot be deemed to have waived" 

his rights by the actions of substitute counsel, the Court 
concluded that "If substitute counsel is present and if the trial 
judge chooses not to postpone the hearing, he has, we think, 

the affirmative duty to ascertain whether the substituted counsel 
is qualified to give effective representation." Id, at 166, 167, 

233 F.2d at 631, 632. In the case at bar, not only was substitute 
counsel admittedly not prepared "to give effective representation, " 
but he appeared without appellant's knowledge or prior consent. 
Even with the defendant's knowledge, substitution of defense 
counsel was held to constitute a denial of the right to counsel 


of one's own choice in Lee v. United States, 98 U. S. App. 


12 
D. C. 272, 235 F.2d 219 (D. C. Cir. 1956). 22! Here, as in 


a 


12/ See also Releford v. United States, 288 F.24 298 (9th Cir. 1961). 


-19- 


Lee, "appellant bore no responsibility for being without counsel" 


and the actions of substitute counsel were "clearly not chargeable" 


to appellant and "cannot be made the occasion for denying him his 

constitutional right" to a speedy trial. Id, at 274, 235 F. 2d. at 221, 
The government's effort, therefore, to ipanatoers 

Lane's request for a mistrial into assent to the trial Souris ruling 


is not only specious in light of the record, but is belied by its lack 


of binding effect should any such assent be assumed, 
CONCLUSION 


Accordingly, and for the reasons set forth in 
appellant's main brief, the verdict below should be set aside. 
Respectfully submitted, | 


Charles R, Cutler 


Joseph Du Coeur 
of 
Kirkland, Ellis, Hodson, 
Chaffetz & Masters | 
800 World Center Building 
Washington 6, D.C. | 


Attorneys for Appellant | 
(Appointed by this Court) 


August 22, 1962 
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UNITED STATES DISTRICT COURT 
FQ THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 
Grand Jury Impanelled on June 29, 1961, Sworn in on July 5, 1961 


THE UNITED STATES OF AMERICA ) G,iminal No. 730-61 
Vv. 
ROBERT GRAY, 


Grand Jury No. 920-61 
Defendant 


First Degree Murder 


(22-2401 D.C. Code) 
The Grand Jury charges: 


On or about August 2, 1961, within the District of Columbia, 
Robert Gray purposely and with deliberate and premeditated malice, 
murdered Andrew Speaks by means of shooting him with a pistol. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 
A TRUE BILL: 


/s/ Charles E. Sando 
Foreman 


[ Filed September 8, 1961] 


PLEA OF DEFENDANT 


On this 8th day of September, 1961, the defendant Robert Gray, 
appearing in proper person and by his attorneys Albert A. Stern and 
Robert I. Miller, being arraigned in open Court upon the indictment, th 


indictment being read to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 
Copy of indictment is given to the defendant. 
By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge, Criminal Court # Two 


[ Filed November 7, 1961] 
MOTION FOR MENTAL OBSERVATION 

Comes now our petitioner, Robert Gray being first duly sworn 
according to law, depose and say that I am the petitioner in the above 
entitled cause and asks this most Honorable Court to order a mental 
observation at St. Elizabeth Hospital to determine petitioner mental 
competency at the time of the allege crime. 

Your petitioner further submits that he is being presently detained 
at the District of Columbia Jail, that he is being accused for a charge 
that he is unware, the evidence that are said to have taken place in the 
indictment. 

Your petitioner asks that this most Honorable Court will order a 
mental observation at St. Elizabeth Hospital to determine petitioner 
competency at the time of the allege crime for a period of ninety (90) 
days as this most Honorable Court may determine and the same be 


made prior to trial in the above matter. 


Prayer Wherefore the foregoing premises considered your petitioner 
Robert Gray, prays that the most Honorable Court will order a mental 
observation at St. Elizabeth Hospital to determine petitioner mental 


condition, and competency at the time of the allege crime and such 


other relief as this most Honorable Court may deem just wise and 
necessary your petitioner. 
Respectfully Submitted 


[Certificate of Service] /s/ Robert Gray 
200-19th Street, S.E. 


[Jurat dated Nov. 6, 1961] Washington, D.C. 


[ Filed November 15, 1961] 
DENIAL OF MOTION FOR MENTAL OBSERVATION 
Denied without prejudice. 


/s/ McGuire, J. 
11/13/61 
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EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Monday, January 22, 1962 


The above-entitled matter came on for further trial before THE 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge, 
commencing at 10:15 a.m. 

APPEARANCES: 

On behalf of the Government: 


JOEL D. BLACKWELL, ESQ., 
Assistant United States Attorney 


On behalf of the Defendant: 


ALBERT A. STERN, ESQ. 
426 5th Street, N.W. 
Washington, D.C. 


* * 
PHILLISTINE ONLEY 
a witness, called for and on behalf of the Government, faving been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Will you state your full name, please? A. My name is 
Mrs. Phillistine Onley. 

THE COURT: No, justa moment. You are ina big room and 


everyone has to hear what you are saying. Some of the jurors are quite 


a distance away from where you are seated, so you have to speak loudly, 
slowly and distinctly like Mr. Blackwell is speaking. 
Now, will you state your name loudly ? 
THE WITNESS: Mrs. Phillistine Onley. 
BY MR. BLACKWELL: 
Q. Fine. Now, keep your voice up like that, Mrs. Onley. 
Where do you live? A. 1324 Staples Street, Northeast. 
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Q. Now, directing your attention to August the 1st and 2d of this 
year, Mrs. Onley, were you living at that same address on Staples Street, 
Northeast? A. Yes, I was. 


Q. And -- by the way, are you employed? A. Yes. 


Q. Where are you employed? A. The Washington Golf Country 
Club. 

Q. Now, Mrs. Onley, did you have occasion to be in the vicinity of 
the ten hundred block of 16th Street, Northeast, on the early morning of 
August the 2d of last year? A. Yes. 

Q. Now, how did you come to be in that particular block? A. Well, 
I was on my way home that night, that morning at least, from the movie. 
I was going to pick up my little girl who was at by baby sitter's house 
at 1027 - 16th Street, Northeast. 

Q. And approximately what time was that, if you recall? 

Jk. It was about 12:00. 

170 Q. Now, while in the vicinity, in front of 1029 - 16th Street, 
Northeast, on your way home with your baby, did anything of an unusual 
nature happen at 1029, to your knowledge? A. Yes. As Iwas walking 
past 1029 I heard glass breaking in this apartment, and I started to 
keep on walking, but I stopped there for just a second, and I heard 
somebody in the apartment say, ''He must be crazy," and then this man 
ran out of the house, and as he ran out of the house he said these words; 

/ he said, "Don't nobody treat me like that," and "I'll kill him," and he 
ran around the side. 

Q. Keep your voice up, please. A. The microphone is what -~ 
I'm sorry. 

Q. I'm sorry, continue. A. He ran around beside the front of the 
house and grabbed onto a tree as though he was trying to pulla branch 
down from the tree or something, and then he went straight on back and 
I didn't see any more of him, and I didn't hear anything else until the 
police came after me that night. 
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Q. Would you be able to recognize that man again if you should 
see him again? A. Well, I didn't see his face very well. I didn't see 


his face very well. 

Q. Very well, and after you saw this man run out and do what you 

said, did you remain in that vicinity? A. I went on and pp ichet up 
my little girl and then I went straight home. : 

Q. Did you know any of the people who lived at 1029, Mrs. Adell 
Banks or Mrs. Williams or Mrs. Phillips who live across the street? 
A. No, I didn't. 

Q. Did you know the deceased, Andrew Speaks, during his lifetime ? 
A. No. 

Q. Do you know Robert Gray, the defendant in this ence? 

A. No, I don't. 

Q. Do you know Judas Perry? A. No, I don't. 

Q. You are not familiar with the people in that particular block 
whose names I have called -- is that correct? A. No, I'm not. 

MR. BLACKWELL: Thank you very much, madam. 

You may inquire. 

THE COURT: Is there any cross-examination ? 

MR. STERN: Yes. 

* * * * 
LAWRENCE H. WALLACE 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Will you state your full name, please, sir? A. Lawrence H. 
Wallace. 

Q. You are a member of the Metropolitan Police Department, a 
detective assigned to Number 9 Precinct, are you not? A. That's 


correct. 
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Q. And you were so assigned -- you were also a member of the 


Metropolitan Police Department and assigned to Number 9 Precinct on 


August ist and 2d -- is that correct -- of last year? A. Yes. 

Q. Now, directing your attention to August the 2d, did you have 
occasion to respond to the ten hundred block of 16th Street here in the 
District of Columbia? A. That's correct, I did. 

Q. And upon your arrival there, did you observe anything of an 
unusual nature? A. I did. 

Q. And what was that of an unusual nature? A. There was a 
colored male lying on the sidewalk in the front yard, public space. 

Q. And was there anything wrong with this person? A. He was 
in an unconscious condition. 

THE COURT: I did not get your answer ? 

THE WITNESS: Unconscious condition. 

BY MR. BLACKWELL: 

Q. And what did you do immediately upon your arrival? A. Upon 
arrival there ? 

Q. Yes. A. I inquired into the circumstances surrounding the 
finding of the body there. 

Q. And did there come a time when you searched the body of the 
man lying on the ground? A. I did. 

Q. And as a result of searching the man, did you find anything on 
him? A. I found a pocket knife. 

MR. BLACKWELL: At this time I would like to request this be 
marked as Government's Exhibit No. 2, for identification. 

MR. STERN: May I look at it? 

MR. BLACKWELL: Yes, by all means. 

(The exhibit was shown to defense counsel.) 

THE DEPUTY CLERK: Government's Exhibit No. 2, marked for 
identification. 
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MR. BLACKWELL: Thank you. 


(Thereupon, a knife was inated 
Government's Exhibit No. 2, for 
identification.) 


BY MR. BLACKWELL: 
Q. Inow show you what has been marked as Government's Exhibit 


No. 2, for identification, and ask you, sir, if you've seen that exhibit 
before? A. Ihave. , 
Q. And when was the first time you saw that? A. When I removed 


it from the pants pocket of Andrew Speaks, the deceased. 

Q. Thank you. And what did you do with it after you removed it 
from his pocket? A. I turned it over to Detective Banta of the Homicide 
Squad for processing. 

Q. Now, what did you next do? By the way, were you there when 
the ambulance arrived? A. I was. 

Q. Were you there when the deceased's body was taken aa 
A. Ibelieve so. Idon't recall, There was confusion at that time. 

Q. As a result of information received, did there come a time 
when you went to 2912 - 13th Street, Northwest? A. That's correct, 

I did. | 

Q. And why did you go there? A. Because I had received 
information that the defendant Robert Gray lived at that address. 

Q. And what did you do upon arrival? 

THE COURT: What is the address -- 2912? 

MR. BLACKWELL: He went there because he received -- 

THE COURT: No, what is the address? 

MR. BLACKWELL: 2912, Your Honor, 13th Street, Northwest. 

THE COURT: Northwest? 

MR. BLACKWELL: Northwest. 

BY MR. BLACKWELL: 

Q. And upon your arrival at 2912 - 13th Street, Northwest, what 
did you do, Detective Wallace, if anything? A. We knocked on the door 

and the door was answered. We went in the house. 


Q. Who answered the door? A. Robert Gray's girlfriend. Her 
name is Reese, I think. I'm not sure of her first name. 

MR. STERN: Objection. 

MR. BLACKWELL: Pardon me, you say there is an objection? 

MR. STERN: Yes, the way he described. 

THE COURT: Do you wish to address the Court, Mr. Stern ? 

MR. STERN: Yes, if Your Honor please, we object to the testimony 
of this witness. He asked the question, ‘Who answered the door,” and 
he said -- 

THE COURT: What is your objection? 

MR. STERN: My objection is at the time this woman answered 
the door that he speaks of, I'm certain he didn't know she was his girl 
friend. 

THE COURT: You object to the characterization ? 

MR. STERN: Yes. 

THE COURT: We will strike that out. 

Who opened the door ? 

THE WITNESS: A colored female. 

BY MR. BLACKWELL: 

Q. And did you subsequently ascertain her name ? A. I believe 
it was Reese. I'm not sure of the name. 

Q. And after she answered the door, what did you do, sir ? 

A. We went up to the apartment where she was living. ~~ 

Q. And did there come a time when you left that apartment ? 

A. I left the apartment and put a lookout for Robert Gray. 

Q. Did you see Robert Gray in the apartment? A. I did not. 

Q. All right,now, I believe you testified you left the apartment, 
did you not? A. That's correct. 

Q. And tell us what you did after you left the apartment? A. After 
I went out of the apartment I put a lookout for Robert Gray, the defendant, 
wanted for homicide by me. 
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Q. What next did you do, if anything, Detective Wallace? A, At 
this time I started back into the house and observed a colored male 
walking up the street who resembled a picture I'd seen of Robert Gray 
in the apartment. 

Q. Thank you, sir. And then what did you do after you saw this 
person whose picture you had seen upstairs in the apartment arora ae 
Robert Gray? 

What did you do then? A. I called out to him, "Robert." " 

Q. And what did he say? A. He said, "I'm Robert Gray. “i 

Q. Now, proceed from there to tell us what you said to this 
defendant and what you did, please? A. At this time I told him I was 

a police -- 

THE COURT: Go a little slower, officer, if you please. 

THE WITNESS: I told him I was a police officer and he was under 
arrest. He stated that he knew why he was under arrest, that he had did 
it, At this time he went to place his hands in his pockets. I told him not 
to. He said, "Don't worry, I don't have the gun," that, "T will show you 
where I hid it at." 

Q. And did he show you where he hid the gun? A. That's correct, 
he did. 

Q. And where did he take you to show you that? A. Back 
approximately near the scene of the crime. It was on O Street between 
Staples and Trinidad Avenue hidden in a bush. He had stuck itin the 
top of a bush. | 

THE COURT: What streets did you say ? 

THE WITNESS: On O Street. 

THE COURT: O Street, Northeast ? 

THE WITNESS: Northeast. I'm sorry. 

BY MR. BLACKWELL: 


Q. And did he say anything concerning this -- did you interrogate 


him concerning the shooting? A. I did. 
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Q. And what did he say to you? 
Now, by the way, when did this interrogation take place? Let's 
pin that down. A. This took place from the time he was placed 


under arrest back to the time when we recovered the gun. 

Q. Did you advise him of his rights? A. Idid. 

Q. What did you tell him? A. I told him that he didn't have to 
make his statement or say anything to me about it, but anything he did 


would be used in court against him. 

Q. And what did he say after you so advised him? A. He said, 
"T want to tell you what happened." 

Q. Now, tell us what he told you? A. He stated -- 

THE COURT: Go a little slower, officer, please. 

THE WITNESS: He stated early in the evening he had been at 
Adell Banks' house and that he had had an argument with the deceased, 
Andrew Speaks, and that Andrew Speaks had tried to cut him and he had 
ran out the door. At this time he caught a bus and went to his home at 
2912 - 13th Street, Northwest, where he got his gun; caught a bus back, 
and when he got back on 16th Street, Northeast, while standing across the 
street he saw the deceased, Andrew Speaks, standing there talking to 
several other people. He hollered out, "Why did you cut me 2" And at 
this time he shot him. 

BY MR. BLACKWELL: 

Q. Did he tell you how many times he did shoot? A. He didn't 
recall. He said he just started shooting. 

Q. Isee. And you say there did come a time when he pointed out 
the gun which he used in the shooting? A. He did. 

Q. Inow show you what has been marked as Government's Exhibit 
No. 1, for identification, sir, and ask you if you have seen that before 
and if so, when and where? A. I recovered this gun from the bushes 
where the defendant had showed me where he hid it. I identified it by 
the initials "L.A." and the date "8/2/61." 
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Q. You say you identified it by the initials "L.A."? A. That's 


correct. 

Q. Are those your initials? A. No, they are not. 

Q. Will you explain to His Honor and these ladies and gentlemen 
of the jury why you have an "L.A."? A. In trying to scratch it on there 
I got the "L" and went to put the ''W" and I made an "A". It was a slip 
of the knife on it. 

Q. After you recovered that Exhibit No. 1, what did you do? 

A. I turned it over to Detective Banta of the Homicide Squad for 
processing. | 

Q. Thank you, sir. Now, was that Government's Exhibit No. 1 
loaded at the time you recovered it? A. It was. 

oe Q. In what respect? A. It had six expended and three live rounds 
of ammunition. 

THE COURT: Tell me that again? 

THE WITNESS: Six expended, three live rounds of ammunition. 

MR. BLACKWELL: At this time, if Your Honor please, I wish to 
request this be marked as Government's Exhibit 1-A, these cartridges 
and expended cartridges and live cartridges? 


(Thereupon, the satttiogs were 
marked Government's Exhibit 1-A, 
for identification.) 


BY MR. BLACKWELL: 

Q. Inow show you what has been marked as Government's Exhibit 
1-A, for identification, sir, and I ask you to take a look at those and tell 
me whether you've seen them before or not? A. These are the bullets 
that I handed over to Detective Banta of the Homicide Squad that I 
removed from this gun. 

Q. Thank you, sir. Now, after you -- 

THE COURT: Now, just a moment. The live ammunition -- 

MR. BLACKWELL: There are three live ones, Your Honor, and 


six expended ones. 
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BY MR. BLACKWELL: 

Q. By the way, officer, how many bullets will that Government's 
Exhibit No. 1 hold -- contain? A. Nine shots. 

Q. Thank you, sir. And after you had received these exhibits, that 
is, Exhibit No. 1 and 1-A, what did you do with the defendant then? 

A. Would you repeat that. I didn't hear it? 

Q. After you had taken the defendant to the scene where the gun 
was recovered, what did you do with him then? A. I took him to the 
Homicide Squad office. 

Q. And upon your arrival at the Homicide Squad Office, did you 
further interrogate him, or did anyone in your presence interrogate him ? 
A. At that time a statement was taken by Lieutenant Donahue of the 
Homicide Squad. 

Q. Was that statement reduced to writing? A. That's correct, 
it was. 

MR. BLACKWELL: At this time, Your Honor -- 

THE COURT: Just a minute, before you proceed, I don't think you 
fixed the hour at which the arrest was made. 

MR. BLACKWELL: That is correct, Your Honor. 

BY MR. BLACKWELL: 

Q. What was the hour that you actually arrested this defendant, 
Detective Wallace? A. Approximately 3:30a.m. That's the time that 
we placed him under arrest in front of his house. 

Q. All right, is it your testimony that you took him directly to the 
scene after he indicated to you that he would show you the gun, take you 


to the scene where the gun was recovered? A. That is correct. 

Q. Now, did -- A. (Interposing) We left 2912 - 13th Street and 
went back to the Northeast to the scene of the crime. 

THE COURT: Please don't go so fast. Would you mind repeating 
that ? 

THE WITNESS: We left 2912 - 13th Street, Northwest, and 
proceeded back to the scene of the crime. 
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BY MR. BLACKWELL: 

Q. And from the scene of the crime where did you go? | A Then 
we went to recover the gun. 

Q. And from there where did you go ? A. To the Homicide Squad 
Office. 

Q. And approximately what time was it when you acrived at the 
Homicide Squad Office? A. Oh, approximately 5:00 a.m. or maybe 
4:45, right in that vicinity, between 4:45 and 5:00 a.m 

Q. And you say you were present when the defendant was interrogated 
in the Homicide Squad? A. I was. 

Q. And was the defendant again advised of his rights? | ‘A. He was. 

Q. And did he indicate after he had been advised of his rights that 
he wished to make a statement? A. He did. 

Q. And was a statement made at that time? A. A aiement was 
made at that time. 

Q. Reduced to writing? A. Reduced to writing. 

MR. BLACKWELL: If the Court please, I would like to request 
that this be marked as Government's Exhibit No. 3, for identification. 


(Thereupon, Written Statement of 
defendant was marked Government's 
Exhibit No. 3, for identification. ) 


MR. STERN: May we approach the bench? 

THE COURT: Yes, indeed. 

(AT THE BENCH:) 

MR. STERN: If Your Honor pleases, I don't know whether he is 
going to introduce that statement, but I want to object to it in the event 
he does introduce it. 

MR. BLACKWELL: It is right at the point now, Your Honor. 

THE COURT: Did you have it marked for identification, or are 
you offering it in evidence at this time? | 

MR. BLACKWELL: I am marking it for identification now, Your 
Honor, and after it is properly identified I-am going to offer it in evidence, 


Your Honor. I anticipate offering it in evidence. 
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THE COURT: Very well, you are not offering it at this time? 

MR. BLACKWELL: No, it's just a matter of a short while. 

THE COURT: Your objection is premature. When it is formally 
offered in evidence I will entertain any objection. 

MR. BLACKWELL: I believe I supplied Mr. Stern with a copy of it. 

Is that right, Mr. Stern? 

MR. STERN: That's right. 

(IN OPEN COURT:) 

BY MR. BLACKWELL: 

Q. Inow show you, Detective Wallace, Government's Exhibit 
No. 3, for identification, and I ask you to take a look at that exhibit and 
tell us whether you recognize that? A. Ido. 

Q. Whatis that? A. This is a statement given by Robert Gray in 
the Homicide Office. 

Q. And who was present when this statement was given? 

A. Lieutenant Donahue, myself and the defendant, Robert Gray. 

Q. Now, I also point to a signature that appears on this exhibit 
on page 2. Is that the signature of Robert Gray ? A. That's correct. 

Q. Now, I notice two names here to the left under the word 
"witnesses." Whose names are those? A. Detective Wallace, Number 9 
Precinct, and Detective George Donahue, Homicide Squad. 

Q. And it is by that that you did witness the signature of Gray ? 
A. That's correct. 


Q. Were you present during the entire interrogation of Gray ? 


A. Iwas. 

Q. And how long did this interrogation last approximately 2 
A. Probably forty-five minutes, fifty minutes, maybe an hour. 

Q. Now, was this statement made freely and voluntarily on the 
part of the defendant Robert Gray? A. It was. 

Q. Did you make him any promises of any kind that leniency would 
be given him if he should make such a statement? A. No promises 
were made. 
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Q. Did you threaten him at any time ? A, Ididnot. — 
Q. Did anyone else in your presence threaten him or make any 


promises? A. No one in my presence. 

Q. Did you or anyone else in your presence inflict any violence 
on him? A. No one in my presence. 

Q. Is it your testimony that this was a free and voluntary statement 
made by the defendant Gray at the time on August the 2d which started 
sometime around 5:00 o'clock a.m.? A. This statement was given 
freely and voluntarily. 

Q. Thank you. 

THE COURT: May I suggest that you fix a time devine which the 
statement was taken and when it was signed? ; 

MR. BLACKWELL: I did ask him, Your Honor, if it started 
around 5:00 o'clock a.m. and he's indicated it took about forty or forty- 
five minutes. : 

THE COURT: Well, he said he brought the defendant to the 
Homicide Squad between 4:45 and 5:00 a.m. He did testify that this 
interrogation took forty-five minutes, but he did not state, or he did not 
bring out when it started. 

MR. BLACKWELL: I thought I asked if it started about 5:00 a.m 
However, I will ask it again. 

THE COURT: Perhaps I missed that. 

MR. BLACKWELL: I may not have asked it. I will ask it now. 

BY MR. BLACKWELL: 

Q. What time did this statement start, sir ? A. Approximately 
5:00 a.m. 

Q. And how long did it last, approximately ? A. Oh, forty-five, 
fifty minutes, maybe fifty-five minutes. 

Q. Thank you, sir. 

MR. BLACKWELL: If Your Honor please, at this time the 
Government offers Government Exhibit No. 3, for identification, in 


evidence. 
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THE COURT: Now, you may come to the bench, gentlemen. 

(AT THE BENCH:) 

THE COURT: NowI will hear you. 

MR. STERN: If Your Honor pleases, my objection to this statement 
is it starts off like a confession. 

THE COURT: Like what? 

MR. STERN: It starts off like a confession. 

THE COURT: Yes. 

MR. STERN: But near the body of it, down in the body, and I can 
point it out if I have it here. 

THE COURT: Well, what is your objection ? 

MR. STERN: My objection is it resolves itself down into cross- 
examination of this man. 

THE COURT: Very well, I understand, but what is the objection 
to that ? 

MR. STERN: My objection is that it is not a true confession when 
they put him under cross-examination and ask him why didn't you do 
this and why didn't you do that. 

THE COURT: Well, that is proper interrogation. You have that 
in every confession, that sort of thing in every confession, but what is 
your objection? 

MR. STERN: That is my objection that it isn't a true statement 
and confession when it starts off in one trend and then ends up -~ 

THE COURT: Well, I don't think -- 

MR. STERN: Right in there. 

THE COURT: That is not a valid objection. Iam going to overrule 
the objection. 

MR. STERN: All right, sir. 

THE COURT: It will take perhaps ten or fifteen minutes to read 
this. 

MR. BLACKWELL: I think it would, Your Honor. 
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THE COURT: I think you better read it immediately after lunch. 

MR. BLACKWELL: I think that would be better, Your Honor. 

(IN OPEN COURT:) 

THE COURT: I will admit the Government's Exhibit No. 3, the 
statement signed by the defendant, and it is quite long, and as I suggested 
at the bench, you might read it to the jury after the luncheon recess. 


(Thereupon, Government's ‘Exhibit 
No. 3, previously marked for 
identification, was received in 
evidence.) 


MR. BLACKWELL: I think it would be better to do that, Your 


Honor. 
THE COURT: We will take our luncheon recess at this time. 
(Whereupon, at 12:25 p.m. a recess was taken until 1: 45 ‘ae of 


the same day.) 
AFTERNOON SESSION 

THE COURT: We will proceed with the case on trial. 

When we recessed the Court admitted in evidence Government's 
Exhibit No. 3, the statement. 

The witness may resume the stand. 

(The witness resumed the stand. ) 

I suggested that you might read it to the jury after the recess. You 
may read it to the jury now, if you wish. 

MR. BLACKWELL: Thank you, Your Honor, I would ike very 
much to do that. 

May it please the Court and ladies and gentlemen of S jury, Iam 
now about to read to you Government's Exhibit No. 3, eben is now in 

‘ evidence. (Reading) 

"Office of the Homicide Squad, Metropolitan Police Department, 
Washington, D.C., Wednesday, August the 2d, 1961." 

The statement started at 5:00 a.m. (Reading) 
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"Homicide case re: death of Andrew Speaks, Negro male, 
41 years, pronounced dead at 3:20a.m., August 2, 1961 at D.C. 
General Hospital, by Dr. V.A. Regis, of the hospital staff. 

"BY LIEUTENANT GEORGE R. DONAHUE: 

"Question: What is your full name, age, place of residence? 

"Answer: Robert Gray, 34 years, residence, 2912 - 13th 
Street, Northwest." 

By the way, do you have a copy, Mr. Stern? 
MR. STERN: Yes, I have. Iam following you. 
MR. BLACKWELL: (Reading) 

"Question: Robert Gray, you are being held on account of 
the death of Andrew Speaks who was pronounced dead at 3:20 a.m., 
August 2d, 1961, this death being caused by his being shot while in 
the ten hundred block of 16th Street, Northwest, about 1:55 a.m., 
August 2d, 1961. 

I now ask you if you want to make a complete statement 
telling what knowledge you have of this shooting, so that it can be 
taken down in typewritten form. 

Before making such a statement I advise you that your 
statement must be made freely and voluntarily, also that your 
statement will be used at your trial if it becomes necessary. 

After hearing what I have just told you, do you want to make 
a statement ? 

Answer by Robert Gray: (Reading) 
"Answer: Yes, I'll tell you what I have already said about it. 


"Question: How long have you known Andrew Speaks ? 


"Answer: I met him over a year. 

"Question: While in the one thousand block of 16th Street, 
Northeast, about 1:55 a.m., August 2d, 1961, did you have some 
trouble with Andrew Speaks which led to his death? 

"Answer: Yes, because -- yes, because he tried to cut me. 
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"Question: Now, Robert Gray, tell me in your own words 


what occurred that resulted in this shooting ? 

‘Answer: I don't know what time it was when I went to 
Adell's house at 1029 - 16th Street, Northeast, but it had to be 
before midnight, because I don't go to people's houses after mid- 
night. I don't think that Speaks was there when I got there. I think 
he came in afterwards. I don't know what it was. It all happened 
so quick. Speaks hit me in the chin, then he tried to cut me. I 
got out of the house after all this. I don't know why he did this to 
me. After I got outside I caught a bus and went to my house at 
2912 - 13th Street, Northwest, and got my gun, and I came back 
to 16th Street, Northeast. I think I caught a bus back. When I 
got back to 16th Street I saw Speaks. He was with two women and 
a man by a car across the street from where I was standing. I 
pulled my gun from my back pocket. It was in a paper bag. I took 
it out and started shooting at Speaks. I don't now how many times 
I shot at him. I went down 16th Street and across one street and 
then another trying to get myself together. Finally I walked all 
the way home. When I got home I saw the policeman coming in my 
house -- going in my house --"" Thank you sir. "I turned off and 
stood watching for awhile. Actually I didn't watch. I walked to 
14th Street, Northwest, trying to get myself together. Finally I 
came on back to my house. I haven't told you that I threw my gun 
in a bush while I was walking home. After the police arrested me, 
I took them back and showed them just about where I had thrown 
it and they were able to find it.” 

Question by Lieutenant George R. Donahue: eeueda) 

"Question: How long have you owned the gun with which 
you shot Andrew Speaks and where did you get it? | 

‘Answer: I've had it more than a year. I won it in a crap 
game. I don't know the name of the boy I won it from. 
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"Question: I now show you a .22 caliber H&R, 922, a long 
barrell revolver, serial number U-28574, sir, nine, nine shot 
with initials "L.A. 8/2/61" scratched on the frame for purpose of 
identification, and ask you if this is the gun you shot Andrew Speaks 
with ? 

"Answer: Yes, that is it. 

"Question: Was your gun fully loaded when you got it from 
your home ? 

"Answer: I always keep it loaded. I kept it in a box in the 
bottom drawer in my bedroom -- " -- "bottom dresser drawer 
in my bedroom." 

"Question: Do you know the names of any of the persons in 


Adell's house prior to your leaving there to go and get your gun? 


"Answer: I can't think of anyone but Adell. 

"Question: What was it that Andrew Speaks tried to cut you 
with in Adell's house ? 

"Answer: I caught a glimpse of it but I can't describe it. 
He hit me on my jaw first, that’s why I don't know. 

"Question: How far were you from Andrew Speaks when you 
fired at him? 

"Answer: From one sidewalk to the other, opposite side of 
the street. 

"Question: How many shots did you fire at him? 

"Answer: I don't know. I really don't know. 

"Question: Have you had any previous trouble with Andrew 
Speaks other than last night, that is? 

“Answer: No. 

"Question: Were either of you or Speaks intoxicated last 
night? 

"Answer: Yes, we both were feeling pretty good at least. 
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"Question: Did you have some trouble with Speaks while 
in Adell's home at 1029 - 16th Street, Northeast, over you 
throwing a pencil on the floor that belonged to ce | 
"Answer: No. 
"Question: There's a cut on the palm of your left ‘hand 
near the little finger. How did you get this cut? 
"Answer: Defending myself from Speaks, I guess. 
"Question: Isn't it true that you actually cut your hand on 
the front door of Adell Banks' home at 1029 16th Street, Northeast ? 
"Answer: After he hit me on the jawI don't remember 


nothing. I don't remember the door glass getting broke. 
"Question: I now ask you again if you don't remember 
nothing after being hit on the jaw, how can you remember a weapon 
in Speaks" hand ? | 
"Answer: I still think so. I'm almost sure there was. 


"Question: How far did you go in school? 

"Answer: Fifth grade. 

"Question: Can you read and write ? 

"Answer: Yes. 

"Question: Have you made your statement freely and 
voluntarily, also answered my questions freely and voluntarily 
without any force or promises being made by anyone to obtain same? 

"Answer: That is right. 

"Question: Is there anything that you want to aid to your 
statement that has not already been covered ? 

"Answer: No, I guess that is about it." 

Signed "Robert Gray. Witness: Detective Lawrence H. 
Wallace of Number 9 Precinct. Lieutenant George R. Donahue. 
Statement finished at 5:50 a.m., August 2d, 1961. Typed by 
Lieutenant Donahue." | 
That completes the reading, Your Honor, of the Government's 


Exhibit No. 3. 
* . 
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CROSS EXAMINATION 
MR. STERN: Mr. Stenographer, will you read the question back ? 
THE COURT: Suppose you read the question again. 
(The reporter then read the pending question as follows: "Did you 


or anyone in your presence ever tell Robert Gray that you found 


a knife in the right-hand pants pocket of Andrew Speaks, the 

deceased ?"') 

THE WITNESS: I can't say for sure because I don't recall. I 
could have said it to him. 

MR. STERN: May I have the Court's indulgence ? 

THE COURT: Yes. 

BY MR. STERN: 

Q. Now, officer, you say that you can't recall whether you did or 
not? A. Iprobably did. I can't remember now. 

Q. Well, now, if you did, where were you and who was present 
when you did tell him? A. Well, we had been in the Homicide Office 
and I don't know who would be present there. There were several officers 
there. 

Q. Did you make a notation of that anywhere to refresh your 
recollection? A. It would probably be in my statement that I made to 
the Homicide office. 

Q. Do you have that statement? A. I don't have it with me, but 
I can obtain it very quickly. 

Q. I would be very pleased if you would get it for us. 

MR. BLACKWELL: I think I can provide the officer with a copy of 
his statement, Your Honor. 

MR. STERN: All right, let him have it now. 

(The statement was handed to the witness.) 

THE COURT: I thought that counsel wanted to see the statement? 

MR. BLACKWELL: No, the officer requested it and he requested 
the officer to get his statement, Your Honor. That's the reason I gave 
it to the officer. 


23 


MR. STERN: If Your Honor please, I requested him on one point 


only. 
THE COURT: I see, very well. 
MR. STERN: One point about whether he told this man about 
finding the knife. | 
THE COURT: Now, you want to know whether there is anything in 
his statement? | 
MR. STERN: Yes, sir. 
THE COURT: You may look at your statement and see, officer. 
(The witness read the statement.) | 
THE COURT: Are you ready to answer 2 | 
BY MR. STERN: 
Q. Is it in there, sir ? A. No, it's not in my statement. 
Q. All right, sir. | 
(The statement was returned to Government counsel.) | 
Q. Now, were you present when this question was put to Robert 
Gray, and if so, tell us who put it to him? Iam about to read it. (Reading) 
"Question: There is a cut on the palm of your left hand near 
the little finger. How did you get that cut?" 
And his answer was: 
‘Answer: Defending myself from Speaks, I guess. s 
A. Iwas present. | 
Q. Were you? Did you ask that question? A. Lieutenant Donahue 
asked that question. | 
Q. All right, sir, now were you present when this question, which 
was the very next one that followed it -- | 
"Isn't it true that you actually cut your hand on the front 
door of Adell Banks' home at 1029 - 16th Street, Northeast ? 
Now, did you ask that question or did the lieutenant ask it? 
A. I was present. Lieutenant Donahue asked the question. Lieutenant 
Donahue asked the question; I was only present. 
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Q. Now, when you first approached Robert Gray -- I think you said 
you had seen a picture of him and you recognized him coming down the 
street -- what was his condition as to sobriety? A. He was sober. He 


was sober when I saw him. 
Q. Could you detect any liquor on his breath at all? A. I could 


smell it faintly, not no strong odor. 

Q. And how about his condition as to nervousness? A. He wasn't 
abnormally nervous; I mean, he was nervous, but he wasn't abnormal. 
Of course, I don't know how nervous he is normally. I would say he 
wasn't real nervous. 

Q. You see him seated here at the trial table now, do you not? 

A. He was a little more nervous than what he is now. 

Q. He was more nervous when you met him than he is now ? 
A. That's correct, I would say so. 

Q. Now, officer, I think you stated that you arrested this man at 
3:30 a.m.? A. Approximately 3:30 a.m. 

Q. And you took him into the precinct, of course, or escorted him, 
whichever, through the regular process? A. That was after we returned 
him to the scene to recover the gun. 

* * * 
RONALD M. BANTA 
a witness, called for and on behalf of the Government, having been first 
duly sworn, was examined and testified as follows: 
* * * * 
CROSS EXAMINATION 
BY MR, STERN: 

Q. Officer Banta, you were present up on 16th Street, Northeast, 
in front of 1029 on August -- Northeast -- August the 2d? A. Yes, sir. 

Q. About 2:00 o'clock, were you not? A. Yes, sir. 

Q. Did you observe the body of the deceased, Andrew -- 

MR. BLACKWELL: Speaks. 
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BY MR. STERN: 

Q. Speaks, yes. A. Yes, sir, I did. 

Q. Did you observe it? 

All right, were there many or few persons surrounding that body 
when you came up? A. Several. 

Q. Several? A. Yes. 

Q. Now, you've seen those witnesses who were out in the witness 
room with you who appeared in this case. 


Did you see any of those witnesses there at the body when you came 


up? A. No, sir. 

Q. Now, what do you call this, a pocket, linoleum -- A. A linoleum 
type knife. 

Q. It's not -- A. (Interposing) That's the type of knife they use 
to cut linoleum, that round curved end on the blade. 

Q. You were present in headquarters, were you not, when questions 
were asked of this defendant? A. Yes, sir. 

Q. Did anyone in your presence tell him before he made any 
statement, or during the time that he was making this statement, that 
they had found a linoleum knife in the right-hand pants pocket of Andrew 

Speaks? A. Iam not sure about that, whether he was told or not. 

Q. You are too fast for me. A. Lam not sure if he was told or not. 

Q. You were standing right there, were you not? A. Yes. 

Q. During the entire time? A. Not the entire time, during the 
time his statement was taken from him and typewritten I was standing 
right there, yes. 

Q. Yes, sir. How far were you from him? A. As einen as lam 
to you. 

Q. Uhuh. You could hear everything that went on? A. Oh, yes. 

Q. You heard all the questions, didn't you? A. Yes. 

Q. Did you hear this question propounded to -- 

MR. STERN: I better take the original, I guess. 

(The statement of the defendant was handed to defense counsel.) 


BY MR. STERN: 
Q. Speaks, yes. A. Yes, sir, I did. 
Q. Did you observe it? 
All right, were there many or few persons surrounding that body 


when you came up? A. Several. 

Q. Several? A. Yes. 

Q. Now, you've seen those witnesses who were out in the witness 
room with you who appeared in this case. 

Did you see any of those witnesses there at the body when you came 
up? A. No, sir. 

Q. Now, what do you call this, a pocket, linoleum -- A. A linoleum 
type knife. 

Q. It's not -- A. (Interposing) That's the type of knife they use 
to cut linoleum, that round curved end on the blade. 

Q. You were present in headquarters, were you not, when questions 
were asked of this defendant? A. Yes, sir. 

Q. Did anyone in your presence tell him before he made any 
statement, or during the time that he was making this statement, that 
they had found a linoleum knife in the right-hand pants pocket of Andrew 

Speaks? A. Iam not sure about that, whether he was told or not. 

Q. You are too fast for me. A. Iam not sure if he was told or not. 

Q. You were standing right there, were you not? A. Yes. 

Q. During the entire time? A. Not the entire time, during the 
time his statement was taken from him and typewritten I was standing 
right there, yes. 

Q. Yes, sir. How far were you from him? A. As euiee as lam 
to you. 

Q. Uhuh. You could hear everything that went on? A. Oh, yes. 

Q. You heard all the questions, didn't you? A. Yes. | 

Q. Did you hear this question propounded to -- 

MR. STERN: I better take the original, I guess. 

(The statement of the defendant was handed to defense counsel.) 
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BY MR. STERN: 

Q. Did you hear this question propounded to the defendant? If 

so, will you tell us who put the question: (Reading) 
"Question: There is a cut on the palm of your left hand near 
the little finger. How did you get this cut? 
"Answer: Defending myself from Speaks, I guess." 
A. Iheard that question and it was put to the defendant by Lieutenant 
George R. Donahue of the Homicide Squad. 

Q. All right, now, to your knowledge, did anyone whomsoever 
connected with this case prior to putting that question, prior to the 
putting of that question to the defendant, tell the defendant that they had 
found a linoleum knife in the right-hand pants pocket of the deceased ? 


A. Inever heard anyone tell him that; no, sir. 
Q. All right, sir, now I put the second question to you. Tell us 


who put this question: (Reading) 
"Question: Isn't it true that you actually cut your hand on 
the front door of Adell Banks' home at 1029 - 16th Street, Northeast?" 
And the answer was: 
"Answer: After he hit me on the jaw, I don't remember 
nothing. I don't remember the door glass being broke." 
A. Iremember the question and his answer and that also was put to 
the defendant by Lieutenant George R. Donahue. 

Q. The lieutenant? 

Now, prior to that question did anyone whomsoever tell this 
defendant that they had found a linoleum knife in the right-hand pants 
pocket of the deceased? A. I will answer again that I don't know of 
anyone who told him that; no. 

Q. Now, may I ask you this, officer. When he was there in 
headquarters, what was his condition as to sobriety? A. He appeared 
sober to me. 

Q. Did you get close enough to him to detect any odor of alcohol 
on his breath? A. I didn't detect any odor. 


27 


Q. Were you close enough to him, sir? A. I explained I was as 
close as Iam to you. I didn't get up in his face and smell his: breath. 

Q. No, of course, I didn't say that to you. 

I just asked you did you get close enough. 

Now, may I ask you this: what was his condition there in head- 


quarters as to nervousness? A. He seemed very nervous. 


Q. Very nervous? A. Yes. 
* * * 
ROBERT GRAY 
the defendant, called as a witness for and on his own behalf, having been 


first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. STERN: 

Q. Now, I want you to give us your full name? A. Robert Gray. 

Q. All right, sir, now speak up loudly so everyone can'hear you. 

Now, give us your address? A. 1523 Queen Street, Northeast. 

THE COURT: No, speak slower, because everybody has to hear. 

THE WITNESS: 1523 Queen Street, Northeast. 

BY MR. STERN: 

Q. Now, will you tell us about what occurred on August the Ist, 

1961, in premises 1029 - 16th Street, Northeast ? : 

Tell us just what occurred there. What time did you get there ? 
A. Approximately around -- I would say it was about 7:00 o'clock, 6:30 
or 7:00 o'clock. 

Q. All right, now, when you were there whom did you see in that 
room of those premises? A. I saw Adell. 

Q. What's her last name? A. Adell Banks, Andrew Speaks and 
her brother, Perry. 

Q. Now, will you give this jury some idea of the layout of the 
various furniture, various articles of furniture, and the television in 
that particular room ? 

Will you tell us in your own way? A. Well, I could tell you, this 
door over here for the front door, that's to come in. 
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Q. Now, just tell me where to stop for the front door? A. Yes, 


if you come in the front door, well the television would be on the left- 


hand side in the front’ window, near the front window in the corner, 
catty-corner. 

Q. All right, now, if you walked in the door and on the left-hand 
side was the television, what other articles of furniture were there, 
and tell us how far from the television these articles were? A. Well, 

it's a small room. I'd say it's about, let's see, ten by -- it's 
longer than it is wide -- it's about ten by fifteen, I suppose, to be a 
small apartment, you know, living room. 

Q. All right, now, tell us the various articles of furniture and 
who occupied those articles, if there were chairs or couches? A. Well, 
as you walk into the door, the couch is on the right-hand side, the 
television on the left, and up from the television it's a coffee table like 
a little stand, table, with a lamp on it with three bulbs in it, three or 
two, and near that is a chair, a large chair, next to the door that leads 
into the dining room and the kitchen, and on the right-hand side coming 
in, as I said, the couch, and in front of the couch is a coffee table, a two- 
decker, a small deck on top and a small or a longer one, and in the 
corner, I think she had a chair sitting there, and Perry was sitting in 
that chair, and she has a hi-fi -- 

Q. (Interposing) Let me ask you this. You said Perry was sitting 
in that chair. Was that on a direct route to the television? A. Well, I 
would say if I was coming in the door, using that door over there, and the 

couch would be there, and Perry would be sitting in that corner, 
amd the television would be in this corner, clear across the room from 
catty-corner, on a bias, you know, triangular basis, but that would be 
strictly from one corner to the other. 

Q. Now, where was Andrew Speaks seated and where was Adell 
Banks seated? A. Andrew Speaks was sitting on the right-hand corner 
of the couch. That's the far corner, and Adell was sitting on the end 
next to the door. 
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Q. Now, what occurred between Andrew Speaks and yourself 2 


A. Lasked Andrew -- I mean I asked Adell for her phone number. 
Speaks pulled out his pencil, written it down on a small piece of paper 
and give it to me, and I looked at it and I asked him to loan me his pencil. 

Q. Who did you ask to loan you a pencil? A. I asked Andrew to 
loan me his pencil. Then I goes back into the bedroom where the phone 
is and checked it, and as Adell said, it was correct. I came back. 
Andrew asked me for his pencil. As I reached to get it -- I put it in my 
shirt pocket -- : 

Q. Talk into the mike. A. (Continuing) -- I put it in my shirt 
pocket along with the phone number, both of them, the phone number and 

the pencil as I came back, and he asked me for his pencil, and I 
was going to hand it to him and dropped it to the floor. Sol sit down. 
The same time I picked it up -- to pick up the pencil I sit down in the 
chair, and he ups and he ups and kicks me in my face. 

THE COURT: He did what? 

THE WITNESS: Kicks me in my chin. 

BY MR. STERN: 

Q. All right, when he kicked you in your chin, what did you do? 
A. Well, that's the only thing I could do. 

Q. Did you see any weapon in Andrew's hand when he kicked you 
in the chin? A. At the same time I bent down to pick up the pencil, and 
he was kicking me at the same time, I caught a glimpse of something in 
his hand, but I couldn't describe it or what it were, or nothing. 

Q. Now,which way did you go? A. That I don't know. | 

Q. Did you break any window on the way out, any window glass of 
any kind on the way out of that place ? A. I couldn't tell you that. 

Q. Now, did there come a time when you came back in that 
neighborhood? A. Yes. 3 

Q. Now, tell us what occurred there? A. Well, hen I came back 
into the neighborhood ? 
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Q. Well, excuse mea minute, I want to ask you this first. 

Had you done anything whatsoever to Andrew Speaks to cause him 
to kick you? A. No, I hadn't. 

Q. Now, when you were on your way out of the house, did you say 
anything whatsoever to him? A. No. 

Q. Did you ever say that you'd be back and kill him or anything of 
that sort? A. No. 

Q. Now, all right, tell us what occurred after that. A. Well, 
after that I found myself on a bus, so -- and I got off at 14th and New 
York Avenue, and I walked up to I Street and I looked for the phone 
number in order to call Adell and find out what happened, and I saw my 
hand was cut, so I wrapped it up with my handkerchief. 

Q. May I ask you what time of the night was it when you made these 
discoveries about your hand. 

THE COURT: Before you proceed, I want the last two answers 
read. 

(The last two answers were read by the reporter.) 

THE WITNESS: Correction please. 

THE COURT: You may proceed. My attention was distracted. 

MR. STERN: Iam sorry. 

BY MR. STERN: 

Q. All right, tell us about what time it was, the time of the night 
when you made these discoveries about your hand being cut and so forth 
and soon? A. It was about 25 minutes to 10:00. 

Q. All right, sir, may I ask you this -- 

MR. BLACKWELL: Just a minute I didn't get that. Was it twenty- 
five minutes to -- 

THE WITNESS: (Interposing) Twenty-five minutes to ten. 

BY MR. STERN: 

Q. Now, were you ever back there in Adell's house at 12:00 o'clock 
midnight on the first day of August? A. No. 

Q. Don't shake your head, talk in there. A. No. 
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Q. All right, you were telling about wrapping your hand up. A. Yes. 
Q. Now what did you do after that? A. So I wanted to call Adell 
and I couldn't find the phone number, so I walks on up the street and 
tried to figure out why, you know, how I got it cut, and why he cut me, 
and why he kicked me, and I walks on up 14th Street trying-to, you 
know, figure out what did I do, you know, because I didn't do anything to 
him. I never had an argument with him or anything, and looking into 
the windows and walked and walked on up 14th Street. So I considered 
that it wouldn't do for me to go back over there and ask her, you under- 
stand, because he might be there, you know, or I might see him, one of 
the two, you know, and so I walked on up 14th Street towards my girl 
friend's house and I got up in the twenty-nine hundred block, so I walked 
on over and came on down by her house, and I got down there thinking, 
I says, well there's no use going in the house, if I go in I will have an 
argument with her and wake the kids up, you know, so I thought about 
that, and I looked for the key. I couldn't find the key, so I goes and 
rang the bell. She comes and opens the door. I goes upstairs ‘on the floor, 
third floor, to the bedroom and sees the kids sleeping, and prior to 
that -- I had thought about it before -~- the time that her and I went to 
North Carolina and picked up the kids -- I had the gun there and 
I was going to take it back to my house at 1528 Queen Street, and some- 
times when the kids don't want to stay home, and when they don't want 


to go over to their counsins and their aunt's house, they stay home and 


look at TV, and I was afraid that maybe they would get the gun and be 
playing cowboy or something with it. That was the prior month before 
that, and when I saw the kids there sleeping I thought about that same 
thing, and I knew I had to ask Adell about what had happened, so I 
figured well the next day I would see her and I would go over there at 
night and wake up and meet her at the bus stop when she goes to work 
and ask her what had happened and she could tell me everything that had 
happened before I could learn it from the other people. That's why I was 
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going back over there, and why I had the gun was because I was already 
over there and I had said before that I was going to take the gun back to 
my house prior to the kids being there at least some times alone. 

THE COURT: Iam going to ask you to suspend for a few minutes. 
The jury in the other case has a report, and I want to interrupt this for 
a few minutes. This jury may go to the other jury room. 

(Whereupon, at 3:00 p.m. a short recess was taken.) 

AFTER RECESS 

THE COURT: You may proceed. 

(The defendant resumed the stand.) 

BY MR. STERN: 

Q. I think I asked you the time of the night in your estimation 
was it when you wrapped your hand up? A. Yes. 

Q. What time? A. I would say a quarter to ten. 

THE COURT: Speak up. 

THE WITNESS: Twenty-five minutes to ten. 

BY MR. STERN: 

Q. Oh, in there, that's right. A. Around twenty-five minutes to 
ten. 

Q. Now, what occurred after that ? Just tell us in your own way 
what occurred? A. Well, during that time I was looking for the phone 
number to call Adell Banks to find out -- 

Q. No, you will have to talk louder because we can't hear you. 

A. Ilooked for the phone number so I could call Adell in order to find 
out what had happened, because my face was swelling, my hand was cut 
and everything, and I couldn't find the phone number, so I walked on up 
14th Street looking in the windows trying to think. So I thought if I go 
over there and ask her what happened, find out and why that 
Andrew cut me and kicked me that I probably would run into him, so I 
considered after 12:00 o'clock would be sufficient so that they would 
probably be gone home on a week day night. Being Tuesday night it would 


be 12:00 o'clock or one minute after 12:00 would be Wednesday morning, 
and I kept walking on up 14th Street and walked on up to my girl friend's 
house. 
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Q. And then where did you go? A. I went into my girl friend's 
house, washed my hands, saw the kids sleeping and then considered -- 
I know she was going to ask me what happened and everything. Well, I 
couldn't give her the answers, you know, and I saw the kids and I knew 
I had to take the gun before, say for instance the same week that we 
brought the kids from North Carolina. I planned to take it as soon as I 
get a chance, or I was going home, you know. That's what I mean, as 
soon as I got a chance to take it at the time that I was going, if I could 
think of it, and I put it in my pocket -- taken it out of the bottom drawer, 
put it into the bag -- carry it in the bag; taken it out of the box, put it 
into my pocket and put on a jacket because it was getting cool. 

I came back out of the house, and when I came out of the house I 
thought about the law. I said, well there's no use carrying it in my pocket 

because if I get picked up or something and it's in my pocket that 
will be a concealed weapon, so I folded it neatly in the bag and went up 
to 14th Street. 

THE COURT: Don't go quite so fast. Everything you say has to 
be recorded. 

THE WITNESS: Yes, sir. 

I folded it neatly in the bag as I was going up to 14th Street. When 
I reached 14th Street I saw a streetcar coming. I ran up to the other 
corner and crossed over to the middle lane where the streetcar stops; 
caught the streetcar; got off at 14th and I, Northwest; caught one of the 
four or five buses that goes out Northeast; gets off at 14th and H, North- 
east. I crosses to Florida Avenue, crossed Florida Avenue into, I 
suppose -- I guess it's Holbrook Street. I goes up Holbrook Street to 
Oaks, right on the corner where I used to live five years prior. That's 
on the corner of Oaks and 16th -- 

THE COURT: Keep your voice up. 

THE WIINESS: Yes. (Continuing) -- on the corner of Oaks and 
16th I turned on the left-hand side, the same side I lived on; I goes up 
16th Street one house before the last apartment, almost to the last 


apartment house. I don't see nobody in the street. Andrew hollered or 
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yelled something, "Hey Nigger."’ I looks up. Up from 1029, in front of 
alley, a vacant lot there, the two cars was parked there and I saw 
the heads of two ladies and another man. Andrew ran his hand in his 
pocket and started toward me. I asked him what did I did wrong to him 
and why did he want to kill me. So he rushed on toward me and by the 
time he got to the curb I jerked the pistol out of the bag and started 
firing and running. I ran up to the corner building and I saw that this 


other fellow was running up the street the same way that I was going 
home, so I doubled back and turned right around right at the alley and 
ran right through that other vacant lot at that corner; kept running on 
through there and looking back to see were they following me. So 
finally I was tired and I leaned up on the fence trying to think, and I 
couldn't think what to do or which way to go or what. I couldn't go back 
home because I seen this fellow going that way, so I didn't know what to 
do. 

THE COURT: You are going so fast we can't follow you. Iam 
going to have part of that answer read. 

Can you get back to the point where he said he was going up 16th 
Street ? 

(The reporter then read the requested portion of the answer.) 

BY MR. STERN: 

Q. Now, may I say this to you, Mr. Gray. Take your time, if you 

will, talk slowly and loudly into the mike so we can hear you. 

Then what occurred? Tell us from there on? A. I leaned up on 
the fence resting, tired, hungry, didn't know what to do, so I looked to 
see if I still had the gun in my hand. So that started me all over again, 
so I threw it and I threw it in a bush, but I didn't know what bush or what, 
but I knew I threw it in a bush. I walked down one street and crossed 
over a couple of more streets and I went down -- 

THE COURT: Keep your voice up so we can hear. You know, if 
we don't hear what you are saying, it won't do you any good. 

THE WITNESS: Thank you. 

THE COURT: Now, repeat what you said? 
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THE WITNESS: And I was tired and didn't know what to do and I 
saw the gun in my hand. I threw it in the bush there against the fence. 
I walked down one street and across another until I reached 8th Street, 
and I walked on down 8th Street and I walked on over the 13th Street. 
I reached 13th Street. As I came down one block from my girl friend's 
house, there I saw the detectives -- well, it seems to be them from that 
distance -- I considered it were -- and then at that time I was trying to 

think what to do. So I turned up that street -- I can't recall the 
name of the street -- but one block before I got there, and the twenty~ 
eight hundred block there and went up to 14th Street trying to make a 
phone call, and I couldn't find a number and couldn't think of one either. 
So I comes on around the block and I passes an officer, a policeman on 
his beat, I suppose, and I came on back down to the house where the 
policemen were and walked up in the yard, and a policeman was coming 
out of the house down the steps as I entered the yard. He asked me my 
name and I told him, and he told me to get my hands up, I was under 
arrest, and he called to the other fellow, the other officers, and they 
came out and the other cars came up and questions and so forth, and 
then we went and tried to find the gun. I couldn't exactly tell them where 
it were or nothing. All I know I probably could tell them when I get to 
the spot. So we rode around two or three places until we run into one 
that seems like it, and I told them, "That seems like it there." And the 
officer got out and went over to the bush and taken it from the bush and 
brought it back, and then they were taking me to headquarters. 

BY MR. STERN: 

Q. Now, what did they do to you at headquarters ? 

What occurred at headquarters? A. Nothing, no more than 

questioning me, I suppose. 

Q. What was your condition as to nervousness at headquarters? 

_A. Well, I was nervous, hungry, tired. Most of all I didn't know what 
was happening, or what was happening to me and why the man kicked me 
in my chin and none of that, and none of that. I didn't know what was 


happening, and then I seen him again and I'm on my way home and it 


surprised me again. 
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Q. Did it frighten you when you saw him again? Sure, naturally 
it did. 

Q. Were you afraid that he might make -- 

MR. BLACKWELL: I object, if Your Honor please -- 

THE WITNESS: Sure I was afraid. 

MR. BLACKWELL: (Continuing) -- he's getting highly leading on 
his questions, if Your Honor please. I object, he's leading the witness. 

MR. STERN: Well, I will withdraw it then. 

THE COURT: Will you read the question. 

(The Reporter read the questions as follows: "Did it frighten you 

when you saw him again ?"’) 

I think that's a proper question. I can see a theory upon which 
that is admissible, Mr. Blackwell. I think I will allow it, Mr. Blackwell. 
Objection overruled. 

THE WITNESS: Well, naturally it frightened me when I saw him 
again. 

THE COURT: What was your answer ? 

THE WITNESS: Naturally it frightened me when I saw him again, 
because I didn't plan to see him any more under no circumstances because 
that's why I stayed at Northwest until after 12:00 o'clock. During the 
week night I figured he would be gone home or they would be gone 
wherever they lived and I know he didn't live there, and I wouldn't con- 
sider seeing him there as I am on my way home. 

MR. BLACKWELL: I submit, Your Honor, there isn't a question 
pending at this time. 

THE COURT: I think you should confine yourself to answering 
questions. 

THE WITNESS: Yes, sir. 

MR. STERN: That's all. You may take the witness. 

CROSS EXAMINATION 
BY MR. BLACKWELL: 


Q. Where do you live? Where were you living at the time of 
this murder? A. 1523 Queen Street, Northeast. 
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Q. Now, there came a time when you went to headquarters and 
they had a statement reduced to writing, did you not? A. That's right. 

Q. At that time you didn't give them that address, did you? A. No. 

Q. You gave them 2912 - 13th Street, Northwest, did you not? 

A. I was picked up there. 

Q. They asked you your address, one of the first questions, did 
they not, when they started reducing this statement to writing, did they 
not? A. Yes. 

Q. And you said, "Robert Gray, 34 years old, 2912 - 13th Street, 
Northwest" -- did you not? A. Yes. 

Q. And you lived at 2912 - 13th Street, did you not. A. Occasionally. 
My girl friend lives there. 

Q. And you kept your clothes there, didn't you? A. Some of them 
there and some of them home. 

Q. And you moved away from Queen Street back in June did you 
not? A. No. 


Q. And you had not spent a night at Queen Street since June, 
had you? A. Yes, I had. 

Q. How many nights had you spent on Queen Street since June 
when you moved in with your girl friend? A. I couldn't say offhand. 


Q. Did you spend more than two after you moved in with your girl 
friend the first of June? A. More than two. 

Q. Would you say six? A. I couldn't state it for sure. 

Q. Then you don't know whether you spent six nights between June 
the 1st and August the 2d at the Queen Street address, do you? A. Because 
that my girl friend lives closer to my job. 

Q. I'm not talking about your job; I'm trying to ascertain what is 
your correct address, or what was your correct address on ‘August the 
2d of last year? A. 1523 Queen Street, Northeast. 

Q. With whom did you live there? A. My mother. 

Q. And your brother, did you not? A. Ihavea prother who lives 


there. 
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Q. And you kept some clothes there and kept some at 2912 -- is 
that right? A. That's right. 
Q. And you kept your gun at 2912, didn't you? A. No, I wouldn't 
say I kept it there. 
Q. Did you keep it at Queen Street? A. Yes, I had it when I was 
over there too. 
Q. When did you get this gun? A. Some time -- over a year, 
I suppose. 
Q. You had it for more than a year? A. Oh, yes, more thana 
year. 
Are you sure of that? A. Positive. 
Where did you get it? A. That I wouldn't know. 
You don't know how you came into possession of it? A. Sure. 
- How? A. Shooting crap. 
Where? A. NowI can't answer that either. 


Q. You won it ina crap game? A. Yes, but I don't know where I 


were or where I was shooting crap during that time. 

Q. Isee. A. Because, in other words, I don't usually go to no 
crap games anyway. 

Q. You don't usually go to crap games? A. No, not now. Then 
maybe, but not now. 

Q. What do you mean not now, while you are down at District Jail? 
A. No. 

Q. All right. Now, I believe on this particular morning you 
decided after you had this altercation at 1029 - 16th Street, you decided 
to catch the bus and go to 13th Street -- is that right? A. No, I didn't. 

Q. You just decided to ride around. A. I was out of my head. 
That's why I asked correction on that before. 

Q. You say you were out of your head? A. I was out of my head. 
I don't know whether I caught the bus or not until I found myself on the 
bus. That's what I said before. I found myself on the bus. 
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Q. Didn't you tell these people in this signed statement you gave 


a few hours after your arrest that you caught that bus and went to 14th 
and New York Avenue and transferred and went up 14th Street? A. At 
the condition I was in during that time I don't know what those people 
might have put down. 

Q. Oh, the condition you were in? A. That's right. 

Q. Isee. So now you don't know whether you caught a bus or not -- 
is that right? A. Not at that time. I know I was on a bus, but not why 
I had to catch the bus. 

Q. And I believe you testified today that you did get off at 14th 
Street and you walked up 14th Street? A. That's right, but I didn't tell 
you where I got on the bus at. 

Q. Well, where did you get on it? A. That's what I wend like 
to know. 

Q. Why would you like to know that? A. Because then I probably 
would know how it all come about, or where I was at before then. 

Q. So you say you do remember that you walked up 14th Street, 
and -- A. (Interposing) I remember getting off at New York Avenue. 

Q. And you remember that you walked up looking in the windows ? 
A. Yes, I looked in the window. 

Q. And your hand was bleeding and your face was swelling? 

You remember that, don't you? A. Yes. 

Q. And how much had your face swollen when you were arrested ? 
A. Well, I wouldn't know.I didn't look at my face. 

Q. As a matter of fact, there wasn't a scratch on your face when 
you were arrested, was there, notwithstanding even the kicking? 

A. Probably not. 

Q. Pardon me? A. Probably not, but I still could have a blood 
concussion or a brain hemorrhage or anything, I mean, being kicked out 
of your head. | 

Q. Oh, you were kicked on the chin I thought you said. A. I said 
on the head. That's the connection. 
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Q. Pardon me? A. That's the connection to your scull, your chin. 

Q. Isee, your chin is a connection to your head, and it could have 
been a fractured scull from kicking you on the chin -- is that right? 
A. Sure, everything. 

Q. You're well versed in medicine, I suppose ? A. No, I wouldn't 
say that either. 

Q. Well, now, did you seek any medical aid on this particular 
night? A. No, I didn't. 

Q. Your face was swelling and you thought you might have a 
concussion of the brain and yet you didn't seek any medical aid? 
A. I wasn't thinking anything like that that night. 

MR. STERN: Just a minute, gentlemen, please, we object to that. 
He didn't say he thought he had a concussion of the brain. 

THE COURT: Well, I think this is proper cross-examination. 

BY MR. BLACKWELL: 

Q. Now, you didn't seek any form of medical aid prior to the time 
you were arrested, did you? A. No. 

Q. And you didn't make any request of any of these officers to 
take you to the hospital after you had been arrested, did you? A. No. 

Q. And the reason you didn't do it was because nothing was wrong 
with you, was there? A. AsI told you before, I was kicked out of my 
head. 


Q. And you were just as sober -- A. (Interposing) On my chin. 


Q. And you were just as sober as a lawyer, weren't you. 
A. I wouldn't know. A lot of lawyers probably drink. 


* * * * * 


Washington, D.C. 
Tuesday, January 23, 1962 


* * 
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CROSS EXAMINATION - (Continued) 
BY MR. BLACKWELL: 

Q. Ibelieve yesterday when court adjourned for the diay! I was 
interrogating you, Mr. Defendant, concerning what you did immediately 
after you shot the deceased in this case. | 

Now, I understood you to say that you lived on Queen Street, to be 

specific, 1523 Queen -- is that correct? A. Correct. 

Q. Well, why did you not go to Queen Street after you had shot 
Robert Speaks rather than to 2612 -- A. (Interposing) 2912.: 

Q. (Continuing) -- 2912 - 13th Street, Northwest? A. As I said, 
the other fellow was running up on the other side the same way that I 
was going home, and I considered that he was coming across and cut me 
off. Ididn't know. That's why I turned back and went through the vacant 
lot there. 


Q. Well, you were quite close to home when you shot this man, 


weren't you? A. One block. 

Q. And you said that he ran and you were afraid that he | would 
cut you off, the man you had shot? A. The other fellow, Perry. 

Q. Oh, you saw Perry running? A. He ran up 16th Street on the 
other side. 

Q. Well, Perry was running from the shots, was he not? A. Well, 
I wouldn't know. 

Q. Well, you didn't see a weapon of any kind in Perry’ s a did 
you? A. I couldn't see behind the cars on the other side of the street. 

Q. Well, you were armed with a pistol which contained nine 
cartridges, at least you had three live ones left after you had fired sik 
times, did you not? A. I did, but it wasn't my intention to harm nobody 
with a gun or nothing else. 

Q. Oh, it was not your intention? A. No, merely bringing it back 
home. 

Q. Would you say this was an accident? A. Well, I wouldn't say 
it was an accident or nothing, but I wouldn't know how to express an 
accident or what you would call it. | 
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Q. As a matter of fact, after you had left the premises 1629, when 
you ran out of that door -- A. (Interposing) Just a moment, 1629 ? 

Q. What is Mrs. Adell Banks' number? A. 1029. 

Q. Oh, yes, 1029 -- when you left 1029 you made a remark that 
you would kill him, didn't you? A. No, Idon't think so. I don't know 
whether I did or not, because during the time from the kick I don't know 
what happened. 

Q. Oh, you don't -- A. (Interposing) I don't know what happened 

after the kicking. 

Q. You don't deny then that you made the remark as Mrs. Onley 
testified that, "I will kill him" ? A. I couldn't deny that because I was 
out of my head. 

Q. Oh, you were out of your head? A. Ihad to be because I found 
myself on the bus. 

Q. Why did you have to be out of your head? A. Because I don't 


remember. 


Q. Did you remember how to get to 2912 - 13th Street? A. After 
I found myself on the bus, I got off at 14th and New York Avenue. I came 


to myself on the bus. 

Q. Well, how did you manage to get onto the bus? A. That I 
would like to know myself. 

Q. You would like to know how you came to get on the bus? 

A. Yes, sir. 

Q. As a matter of fact, you had to walk four or five blocks from 
where this shooting occurred in order to get down to H Street to catch 
a bus, didn't you? A. That's right. 

Q. And then do you recall whether you had a transfer when you 
arrived at 14th and New York Avenue? A. No, I don't. 

Q. Do you know whether you had to pay another fare or not? 

A. Ididn't pay another fare. I walked all the way from 14th Street 
all the way up 14th Street. 
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Q. And during that time your face was swelling and your hand 
was bleeding -- is that right? A. Yes, and I wrapped it with a hand- 
kerchief. 

Q. You wrapped it with a handkerchief? A. Yes, sir. 

Q. You didn't put a Band Aid on it even, did you? A. I didn't 
have no Band Aid. | 

Q. Did you attempt to get one ? A. No, I didn't. 

Q. Now, you don't know whether you walked south on 14th Street 
or whether you walked north on 14th Street, do you? A. Ido because I 
came to myself on the bus and got off at New York Avenue and 14th Street 
and walked up 14th Street to Eye Street, sir. | 

Q. So then when you came to yourself you were on the bus before 
you arrived at 14th Street? A. Yes, sir. 


Q. And then you remained yourself ever afterward, didn't you ? 


A. Remained myself ever after ? 

Q. Oh, yes, you didn't have any more trouble not thinking then, 
did you? A. That's what I was trying to do, think. | 

Q. And you thought too, didn't you? And it was then and there that 
you resolved that you would return -- let me put it this way. : 

Would you say that you resolved while walking up 14th Street that 
you would return to the ten hundred block of 16th Street, Northeast, or 
was it when you ran out that door and said "I'll kill him" that you resolved 
that you were going to return? A. I'm sure I didn't say "TH kill him." 

Q. You just testified you don't know whether you said it or not? 

A. Because I don't carry myself in that manner. I don't go around 
cursing and raving like that. | 

Q. Oh, you don't go around cursing and raving? A. Not like that. 

Q. How do you do it when you rave ? A. Idon't know. | 

Q. So then you walked on up 14th Street to your home +- is that 
right? A. Well, I lived there sometimes. It's my girl friend's home. 
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Q. Well, let's get it straight now how often you lived there. 


Did you stay there on the night of the 1st of August, the night 
before this shooting? A. The night before the shooting? 

Q. Yes. A. The night before the shooting, that was on the 1st of 
August, so that would have to have been that Tuesday morning. I went 


to work from there. 

Q. You went to work Tuesday morning? A. Yes -- wasn't it 
Tuesday morning ? 

Q. Yes, Tuesday morning -- you went to work Tuesday morning 
from 2912, didn't you? A. Yes. 

Q. And you also went to work on Monday from 2912, didn't you? 
A. The 1st came on a Tuesday -- right? 

Q. No, the 2d was on a Tuesday. I'm sorry, the 1st was on a 
Tuesday; you're right. A. Yes. So therefore I stayed there. 

Q. Where did you work at that time? A. At that time I worked 
at Rinaldi's Cleaners. 

Q. Pardon me? A. Rinaldi's Cleaners. 

Q. Where is that located? A. That's W Street, Northwest. 

Q. What block? A. That's 2148, if I'm not mistaken. 

Q. 2148 -- A. Wisconsin Avenue, Northwest. 

Q. Now, what address did you give them there as your home 
address? A. As my home address? 

Q. Yes, what's your home address over there at that cleaners 
where you worked? A. 1523 Queen Street, Northeast. 

Q. 1523 -- and when did you go to work over there ? A. I've 
been working over there almost two years ago, two years, or maybe 
two years, one or two. 

Q. Well, you just moved to 13th Street in June, didn't you ? 

A. I wouldn't say I moved there. My girl friend moved there from 
Florida Avenue. 

Q. And how many children did she have. You said something about 

the children yesterday. A. She has two sons. 
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Q. And how old are they? A. At that time Tony was eight and 

Carl was ten. : 

Q. And Government's Exhibit No. 1 had been there all that time 
up until the early morning of the 2d of August, had it not? 

This gun had been there all the time, had it not? A. Well, I can't 
say when I brought it over there. 

Q. Well, tell us, please, to the best of your recollection a you 
brought this gun over there? A. Well, I brought it over when I brought 


some clothing over. 

Q. And the gun had been there all the time, had it not, fully loaded-- 
is that right? A. Yes. 

Q. You are sure you didn't load this gun on this particular 


morning? A. I'm positive of that because I kept it loaded. 

Q. You kept it loaded? A. Yes. 

Q. And it was after you had been struck by the deceased and while 
walking up 14th Street after having left 16th Street, Northeast, and had 
ridden across town in a bus, and while walking up 14th Street that you 
resolved that you'd take this gun away so those kids wouldn't get it up 
at 2912 - 13th Street ~- is that correct? A. No, the first thing I thought 

was I thought that I had to find out what happened and why Andrew 
had kicked me and cut me. : 

Q. Well, now, let's see. Let's go back to 1029. A. Yes. 

Q. What time did you say you arrived there? A. I suppose it was 
about 7:00 o'clock or 7:30, 8:00, one of the two. It was between those 
times. : 

Q. And what time do you say you left? A. I guess I left {mmediately 
after the kicking. 

Q. Well, what time was that? A. Well, I wasn't there no time 
much. | 

Q. You looked at television, didn't you? 

You sat there and looked at television awhile, didn't you? A. No. 


46 


Q. Don't you recall a television program being on? A. It may 
have been on, but I didn't look at no television. 

Q. You didn't sit there as these other people have described of 
your sitting there watching television for awhile? A. No. 

Q. Do you recall Mr. Stern questioned them about what show was 


on and everything? A. Yes. 


Q. Do you recall what show was on when you were there ? 


A. No, I wasn't looking at television. 

Q. And you don't have any idea what program was on? A. None 
whatsoever, sir. 

Q. So if you should see a program for that week, it wouldn't help 
you at all any, would it? A. If I should see a program at what week? 

Q. A program for the week of July the 30th through August the 
5th, 1961, TV program, TV Guide? A. I don't see why it would help 
me in that case. 

Q. Very well. Now, you did leave then, and you called again to 
see what had happened over there. 

Why were you so interested in calling to see what happened ? 

Didn't you know what happened? A. I had never had any words 
with this man, period, none whatsoever, not even an argument, and I had 
been in his company more than once, more than twice. 

Q. Now, let me ask you this: why were you so anxious to go back 
over there to find out what happened after you couldn't find the telephone 
number? A. I wanted to know. 

Q. Wanted to know what? A. Why he had kicked me and cut me. 

Q. Well, do you think Mrs. Banks would have known why he kicked 
you? A. She is the lady of the house and she were there. 

Q. Well, now, when you went back it was after 12:00 o'clock, 
wasn't it? A. I made sure of that, sir. 

Q. Isn't that a little contradictory of what you said in your 
statement that you never visit a person's house after 12:00 o'clock ? 

A. Ididn't say I was visiting her house, sir. 
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Q. Oh, you were not going back to her house, were you?’ A. I was 


going home, sir, so I could get up early in the morning enough to catch 
her when she gets ready to go to work and ask her what had happene’ 
in her house that evening. 

Q. What time does she go to work in the morning? A. She goes 
to work early in the morning. 

Q. What time? A. Well, 3:30, 4:00 o'clock in the morning. She 
gets up, I know, 4:00 or 5:00, something like that. 

Q. Three-thirty or four? A. Yes, she gets up early in the 

morning to go to work. I think she catches the 6:30 bus, 6:00 
o'clock or 6:30 bus, one. 

Q. And yet you think she'd get up around 3:30 or 4:00 o telock in 
order to catch that 6:30 bus? A. Well, I wanted to be sure I caught 
her. That's what I mean. 

Q. So you were going home sometime around 1:00 or 1:30 to 
your home on Queen Street -- A. Yes. : 

Q. (Continuing) -- and you were going to get up around sat 
3:00 o'clock to see Mrs. Williams to ask her what happened -- is that 
right? A. Ask Mrs. Banks what happened. | 

Q. I mean ask Mrs. Banks what happened? A. Yes, sir. 

Q. So you were going to sleep only about two hours -- were you 
going back to her house or were you going to stand by the bus stop? 

A. I was waiting to see whether I could catch her when she comes out 
to the bus. 

Q. And where is that bus stop located? A. The bus stop she 
usually catches mostly, I suppose, is -- 

Q. (Interposing) You suppose now, do you know? A. Yes, I know 
she catches the one up on Trinidad Avenue. 

Q. And where does that take her; I mean, where does she go? 

Do you know where she works? A. Yes, she works at the Statler 
Hotel. 
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Q. Works at the Statler Hotel, so that takes her right on to 16th 
and K without a transfer? A. Yes, I think so. 

Q. Well, now, did you go to that same bus stop in order to catch 
a car to go home that night, or did you walk down to H Street? A. Just 
a moment, rephrase that, please ? 

Q. Did you go up to Trinidad Avenue to catch a bus. That's where 
she catches the bus on Trinidad Avenue, isn't it? A. That's where -- if 
she don't transfer she would catch it on Trinidad Avenue or go out to 
the corner and go down to Bladensburg Road. 

Q. Now, did you go to Trinidad Avenue, or did you walk all the 
way down to H Street after this when you caught the bus to go to 14th 
Street? A. That's the thing about it. I don't know nothing about 

catching a bus. 

Q. You don‘t know anything about that? A. I found myself on 
the bus, sir. 

Q. But you had definitely cleared up at the time of this shooting 
because you recall that at that particular time that Mrs. Banks would 
leave home to catch a bus at a certain time at a certain place? 

You recalled all that, didn't you? A. Well, I figured that I would 
see her. 

Q. And so then you had this Government's Exhibit No. 1, to quote 
you, wrapped neatly in a brown paper bag, at least in a paper bag? A. Yes. 

Q. It was wrapped neatly. Did you say that yesterday? A, I said 
that yesterday. 

Q. And you put this Government's Exhibit No. 1 into your right 
hip pocket wrapped in a paper bag, did you not, when you left 2912 - 13th 
Street, Northwest? A. Yes, sir. 

Q. And then when you arrived in the ten hundred block of 16th 
Street, Northeast, suddenly the deceased, Andrew Speaks, started toward 
you, did he not? A. Justa moment. When I left 2912, as I came out of 

the house, I thought about the law, that it would be, well, it would 
be against the law anyway if they catch it on me in my pocket, a 
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concealed weapon, so I took it out of my pocket and I straightened it out 
in the bag neatly so that it wouldn't appear to be a gun or something. 

Q. So you didn't consider that concealed carrying a loaded pistol 
in a paper bag through the streets of Washington? A. Well, I had to 
take it from one place to the other. That way, I mean, you know, people 


wouldn't know. 

Q. I don't know; tell me? 

Did you have it in your pocket, or did you have it ina a aa bag ? 

Was it a brown paper bag? A. Yes, sir. 

Q. Did you have it in a brown paper bag when you arrived in the 
ten hundred block of 16th Street, Northeast, on the morning of August 
the 2d? A. No, sir. 

Q. You had taken it out of that bag. 

Now, why did you take it out of the bag? A. I didn't have it in 
my pocket. 

Q. Did you have the gun in the bag? A. It was still in the bag. 

. In your hand? A. In my hand. 

. And it was in your hand in a brown paper bag -- A. Yes, sir. 
(Continuing) -- when the deceased advanced on you? A. Yes, sir. 

. Now, what did the deceased say? A. "Hey Nigger." 

Q. Hey what? A. "Hey Nigger." 

Q. "Hey Nigger"? A. Yes. 

Q. And at that time you took this weapon out of that brown paper 
bag? A. Iasked him why he wanted to kill me. 

Q. Well, now, why did you know he wanted to kill you. 

Why did you suspect he wanted to kill you? A. He kicked me in 
my jaw and cut me on my hand the prior evening. ! 

Q. I thought you said you didn't know whether he cut you or not ? 
A. Ihad my hand to prove it. 

Q. Well, you also heard how you went out of that door and broke 
the glass? A. I don't consider that. 


50 


Q. You don't consider that? A. Breaking my hand on the door 
when the door was open when I went in. 

Q. Well, don't you think if that man wanted to kill you and he had 
this linoleum knife in his hand and cut you that he could have killed you 
then and there ? 

Don't you think he could have killed you right then? A. Possibility. 

Q. And then you went back over there and when you saw him, you 
asked him why he wanted to kill you ? A. No. 

Q. Wrere vere these ladies standing when he did all that ? 

A. The all four of them were going up the street or standing over there 
behind the car or something. 

Q. You heard them testify here and they have testified altogether 
different from the version you are giving. 

Do you know of any reason why they would testify as they have 
testified? A. None whatsoever. 

Q. Did you hear one testify that you screamed "Hold it,"" and the 
minute you said "Hold it" then you started shooting? A. Yes, I heard 
that too. 

Q. And isn't it a fact that at the time you said "Hold it" that you 

had a bead on the man and had this gun cocked? A. No, sir. I 
did not say -- 

Q. (Interposing) You had dead aim on him, didn't you? A. I 
didn't say "Hold it" either. 

Q. Well, how do you account for the fact that you shot him and 
didn't shoot any of the other people walking along, if you didn't have 
dead aim on him? A. Well, you see that's another point. The lady 
said that he was standing between two of them. 

Q. Yes, then you had to have dead aim on him, didn't you ? 

A. There ain't no way in the world I could have -- 

Q. By the way, where is your native home? A. Georgia, sir. 

Q. Did you ever hunt rabbits? A. Inever been hunting in my 
whole life, sir. 
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Q. Did you ever talk to people who hunt rabbits? A. Many 
people, sir. 

Q. Now, how many times did you shoot that night? A. That I 
wouldn't know, sir. 

Q. Why did you throw the gun away afterwards? A. Upset. 

Q. You say this man was coming towards you? A. Coming 
toward me, sir. | 

Q. And did he have anything in his hand? A. He had run | his 
hand in his right-hand pocket, and I knew he had cut me before. 

Q. You knew he'd cut you? A. I had the hand to prove it. 

Q. And he was on the opposite side of the street from where you 
shot? A. Yes, sir. | 

Q. Was he running or just walking? A. He was advancing on me 
fast, sir, and at that stage I was shocked and frightened and I want know 
what to do. 

Q. And I believe you said you also were hungry and tied, yesterday, 
didn't you? A. I was hungry and tired. 

Q. Did you have any money that night? A. Small amount, sir. 

Q. And you didn't have anything to get yourself something to eat 
with? A. I eat when I get home, sir, mostly. Mostly I don't eat at home 
anyway. 

Q. Well, now, just a moment. You hadn't had ae to eat 

during the evening? A. Only luncheon. 

Q: Didn't you see plenty of places open when you walked ied 14th 
Street? A. Yes, sir. 


Q. Why do you emphasize you were tired and hungry at the time 


these people arrested you? 
Is there any particular reason for that? A. Only one, sir. 
Q. Pardon me? A. Only one, sir. 
Q. What is that? A. Tired and hungry. 
Q. Tired and hungry? A. Yes, sir. 
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Q. Well, now, let us assume you were tired from running, but why 
were you so hungry at that time in the morning? A. I hadn't ate. 

Q. You had a bad appetite early in the evening? A. Well, as far 
as the appetite, I wouldn't consider that I have an appetite, but I knew 
I should eat because I was hungry. 

Q. By the way, how much do you weigh? A. A hundred --a 

hundred and sixty five or sixty-seven. 

Q. But you don't usually have an appetite, but you eat to keep 
from getting hungry -~ is that right? A. Yes. I know when I should 
eat. I try to keep a schedule to keepmy body in good condition. 

Q. And your body is in good shape too, isn't it? A. I wouldn't 
say that, but I hope so. 

Q. You are a much larger man than the man you killed, aren't 
you? A. I would state that he's a skinny person, but he's about my size, 
my height. 

Q. He weighed about 145 pounds, didn't he? A. Well, 145 --I 
think he weighed a little more than 145. He may have weigh ed about 
145 or fifty-five maybe. 

Q. A hundred and forty-five or fifty-five. A. And Inever weighed 
the man and I never saw him weighed or nothing like that. 

Q. If I tell you that autopsy report shows that he weighed 145 


pounds, you wouldn't deny it, would you? A. Well I would have to -- I 


wouldn't know whether I could deny it or not, because in other words I 
never weighed the man or was never with him when he weighed or nothing. 
I wouldn't know how much he weighed. 

Q. How many times had you seen him in your life? A. Quite a 
few times. 

Q. And it's your testimony that he had never said anything to you 
out of the way before this night -- is that right? A. None whatsoever. 

Q. And as far as you know he was a peaceful man, wasn't he ? 
A. As far as I know. 
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Q. Now, he probably -- do you think he would have remained 
peaceful had you not thrown his pencil on the floor? A. I didn't throw 
his pencil on the floor, sir. 

Q. Oh, you didn't throw his pencil on the floor? A. No, sir. If 
I borrow a pencil from a person I try to return it. 

Q. I know but what you borrowed from this particular man, sir. 

Did you borrow a pencil from him that night? A. I borrowed a 
pencil from him, sir. 

Q. And what did you do with that pencil when you had completed 
the purpose for which you borrowed it? A. By mistake I put it into 
my shirt pocket with the address, after I checked it and it was correct. 

Q. And you had that address in your pocket when you wanted to 

get Mrs. Banks later on that night, didn't you? A. I must have 
lost it. That's why I looked for it. : 

Q. All right, then how did the pencil get on the floor which caused 
the argument in this case? A. He asked me for his pencil. 

Q. Then what happened ? 

You threw it on the floor, didn't you? A. I reached in my pocket, 
pulled the pencil out and handed it to him and dropped it on the floor. 

I was standing at the time. When the pencil dropped on the floor, I was 


right in front of the big chair. As I sit down in the chair and bends to 


pick up the pencil at the same time he advanced on me. 

Q. Did you get any blood on your clothes from your hand which 
was bleeding? A. Yes, sir. 

Q. And did you show that blood to the police officers ? A. Not to 
make a point of it, sir; no. 

Q. Why didn't you? A. Ididn't see no reason why I steaiid, that 
they see it. 

Q. Now, you didn't -- you told the police officers that you lived 
at that address on 13th Street, though, didn't you? A. If it's on that 


statement, I suppose so, sir. 
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Q. Because what's in this statement is true, isn't it? A. Well, 

sir, just a moment about the statement. You can take that Bible 
and take some words out of each sentence there and turn the Bible upside 
down, sir. 

Q. Well, we wouldn't do that, but we are talking about this 
statement now? A. Yes, sir. 

Q. Are you very well versed in the Bible? A. No, sir, but I 
would like to. 

Q. You know one of the Ten Commandments, "Thou shall not kill" 


don't you? A. Yes, sir. 
Q. Now, you said in this statement: (Reading) 
"T don't know what it was. It all happened so quick. Speaks 
hit me in the chin. Then he tried to cut me." 
Why did you say he tried to cut you? A. Well, you see, I don't 
know. 
Q. You knew your hand was cut at that time, didn't you? A. Well, 


that's the point, after he kicked me in the chin I saw something in his 
hand at the same time, and referring to -- I don't know what they have 
on that statement, sir. 

Q. Well, now, you have a copy right there. Your lawyer has a 
copy and you've read it over and over, haven't you? A. Well, what I 

mean is that those people are experienced people in their field 
as Iam in my job; I'm an experienced person, so therefore I mean -- 

Q. (Interposing) But you recall that you were asked by your 
lawyer what happened when you arrived at headquarters and you said, 
"Nothing happened but just questioned me." A. Not as far as their 
beating me or anything or laying a hand on me or nothing like that; no. 

Q. And not even threatened; they didn't even threaten you in any 
manner, did they? A. No, but the interrogation, the way they called the 
questions, the way they shifted them around and put them together, you 
know. I don't know what words you might use. 

Q. They are pretty shrewd at that, aren't they? A. Yes, they're 
smooth all right; I'll say that. 
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Q. Well, now, I'm reading from a statement which you are supposed 
to have made verbatim. It's in quotations. They were not questioning 
you. This follows something like this -- A. (Interposing) They 
questioned me too. I heard that too. They questioned me clean through 
there. That's where I was supposed to tell me in my own words. They 
questioned me straight through there. 

Q. It says here: (Reading) 

"Now Robert Gray, tell me in your own words what occurred 


that resulted in this shooting ?"' 

And then there's a paragraph here which is in quotations which 
seems as if you are speaking verbatim, and then after this paragraph 
there are some further questions in question form. | 

Now, reading further from where I was reading: "I got out of the 
house" it says -- now this is where you Say: 

"T don't know what it was. It all happened so aie Speaks 
hit me in the chin, then he tried to cut me. I got out of the house 
after all this. I don't know why he did this to me. After I got 
outside, I caught a bus and went to my house at 2912 - 13th Street, 


Northwest, and got my gun and I came back to 16th Street, 

Northeast." | 

Did you make that statement? A. According to the may they got 
it down there -- 


. (Interposing) Did you or did you not make the statement? 
A. There's a lot left out in there, the way they question you and 
interrogate you there, I mean, and the shape that I was in, the condition. 
Q. (Reading) | 
"TI think I caught a bus back. When I got back to 16th Street 
I saw Speaks. He was with two women and a man by a car across 
the street from where I was standing. I pulled my gun from my 
back pocket. It was in a paper bag. I took it out and started 
shooting at Speaks. I don't know how many times I shot him." 
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Now, did you tell the officers at the time they were interrogating 


you in the Homicide Squad that the deceased, Speaks, advanced on you? 
A. I suppose so. 

Q. You suppose so, but you're not positive, are you? A. I'm not 
positive, sir, because of one thing. I don't know what I said and how the 
people twist you around like that, the questions and so forth. My IQ is 
not that high to know what they were talking about mostly in -- 

Q. How high is your IQ? A. Only fifth grade, sir; only fifth grade. 

Q. Fifth grade 1Q? A. Yes. I consider that's very low, sir. 

Q. And then you described what you did after that. You remember 
very well what you did, how you left the scene and where you threw the 
gun, and as a matter of fact you returned to the scene and pointed out to 
them where you had thrown that gun, didn't you? A. Idid the best I 

could, sir. 

Q. They didn't look in but one bush, did they Ys 

You didn't point out but one bush -- A. We looked at -- 

Q. How is that? A. We looked at more than one bush, sir. I 
considered about three carloads of people. 

Q. Three carloads of people? A. Yes, sir. 

Q. What about three carloads of people? A. Well, there were 
three carloads of men, people, I mean policemens. One came up after 
we was over there looking up and down the street, you know, to find out 
where it were. 

Q. When you took the gun away from the house did you leave any 
cartridges up there? A. I had some cartridges in a little plastic 
container. 

Q. You left them at 2912, did you not? 

You didn't take all your cartridges with you that night, did you ? 
A. I left them at 2912. 

Q. Weren't you afraid the children might get the cartridges after 
you had taken the gun away? A. Well, they wouldn't have anything to 
shoot them in, and they didn't fit that gun no way. 
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Q. How is that? A. They don't fit that gun. 

Q. The cartridges you left there? A. Those cartridges don't fit 
that gun. 

Q. In other words, you took all the ammunition with you that would 
fit Government's Exhibit No. 1 when you left your home that night, didn't 
you. A. Just like I got the gun, that's just the way it were. : 

Q. But it was fully loaded, wasn't it? A. That's the way I got 
it, when I wanted it. 

Q. Well, if you did not have dead aim on this man, the dicbaged 
how do you account for the fact that the two ladies who were walking, 
one on each side of him were not shot? A. Well, I wouldn't know that, 
sir, and I didn't have no dead aim. I'm sure of that because I was all 
upset. 

Q. You were too upset -- A. (Interposing) The man was 
advancing on me. | 

Q. The man was advancing on you? A. Yes. 

Q. But nowhere in this statement which you signed a few hours 
afterwards, and at no time in talking to Detective Wallace did you ever 


say this man was advancing on you? A. Well, in my condition at that 


time I couldn't say, sir. 

Q. Your condition at that time -- what was it, you were worried 
that you had killed a man? : 

You were a little nervous because you had killed a ian A. Yes, 
I was worried about that too, and I was shocked over the incident of 
what had happened and why he had kicked me and everything because I 
never had no words, no trouble out of him or nothing. 

Q. And you were worried more about why he kicked you than why 
you killed him -- isn't that right? A. I had to find out what was wrong 
and why ? 

Q. What time are you due at work in the morning? A. I am due 
at work in the morning 8:00 o'clock. 
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Q. And you were going to get up around 3:30 on this particular 
morning to find out what happened ? A. Yes, if necessary I would have 
caught the bus and rode over to the Statler Hotel, if it was necessary. 

Q. Did you know Mrs. Onley in this case who testified? A. Well, 
you have to put -- 

Q. (Interposing) The lady who said she saw a man run out of the 
house, break the glass, and make the statement that "I'll kill him.'’? 

A. No, I don't. 

Q. Then you don't know any reason why she would falsify in this 
case, do you? A. No. 

Q. And how good a friend are you of Mrs. Adell Banks ? Al 
consider she's a good friend of the whole family, my whole family. 

Q. And do you consider the same about Mr. Perry, Judas Perry? 
A. Well, see Mr. Perry; I didn't know Mr. Perry. I know that Adell told 
me, or stated plenty of times, you know, that she had a brother, and I 
never knew him to be her brother. 

Q. And you had never had any trouble with, had you? A. How could 
I have any trouble with him when I didn't know him? 

Q. And you never had any with Mrs. Banks, did you? A. Mrs. 
Adell Banks ? 

Q. Yes. A. No. 

Q. Well, now, you heard them testify that the deceased never had 
a weapon of any kind in his hand while he was in their home this particular 
evening? A. I heard them testify that they didn't see one. 

Q. And do you know Mrs. Williams, Mrs. Irene Bell Williams ? 

A. No, I don't. 

Q. You never had any difficulty with her? A. None whatsoever. 

Q. Did you ever have any with Mrs. Phillips? A. No. 

Q. Well, you heard them testify about how this man was shot down 
in cold blood also, didn't you? 

Do you know any reason why they would testify as they did, it if 
did not happen that way? A. No. 
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Q. And the two little girls who came up from North Carolina, 
fourteen and fifteen, had you ever had any difficulty with them? 
A. None whatsoever. 

Q. Do you know why they would testify as they did in this case if 
it did not happen that way? A. No. 

Q. So then out of the five or six witnesses, not a single witness 
saw the deceased advance on you? A. Repeat that, please? 

Q. Then out of five or six witnesses, eye witnesses to this 
shooting, no one has seen the deceased make any advance toward you 

before he was shot? A. Are you asking me that as a question, sir ? 

Q. Yes, please, I would like it to go asa question. I probably 
didn't put it so well, but that is a question, yes. A. Repeat it, sir. 

Q. Do you know why any of these five or six witnesses who so 
testified that the deceased did not make any advances towards you would 
testify as they did in this case? A. No, I don't. | 

Q. Are you the same Robert Gray who was convicted of eleven 
cases of petty larceny in Arlington, Virginia, on the 30th of BuEoet 1947? 


A. Yes, sir. 
Q. By the way, you lived in New York for quite awhile, didn't you ? 
A. Quite some time, yes. 
Q. Are you the same Robert Gray who was convicted of possession 
of marijuana up there on the 15th of January 1954? A. By trickery, sir. 
Q. By trickery? A. That's right. | 
Q. Tell us about that, by trickery ? You may asian that. 
A. Well, the policeman put it in my pocket. 
Q. Thank you so much. 
And you didn't take it out -- is that it? A. How could I take it out? 
Q. And you, I believe, have testified on direct examination that 
the police officers did not at any time tell you that they had found this 


pocket linoleum knife in the possession of the deceased? A. I didn't 


hear anyone say it. 
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Q. And if they had told you that, your statement would have been 
different, would it not have been to them ? 

MR. STERN: Just a minute, if Your Honor please. Just a minute. 
I object to that. It’s argumentative. 

THE COURT: I think this is proper cross-examination, Mr. Stern. 
You know, as I indicated, I gave you every possible leeway and I think 
I should do the same for Government counsel. 

MR. STERN: If Your Honor please, my point is this -- 

THE COURT: Suppose you come to the bench to make your point. 

(AT THE BENCH:) 

MR. STERN: I think he used the wrong word. He should have 
used the words "would you have," but he didn't use that word. 

THE COURT: What word do you object to, Mr. Stern? 

MR. STERN: Can we hear it again, Your Honor ? 

THE COURT: ‘Yes, suppose you read the question, Mr. Henderson. 

(The pending question was read by the reporter.) 

MR. STERN: “If they had told you that, your statement would 
have been different." It should have been the other way. It should have 
been "would it be different." 

MR. BLACKWELL: It's cross-examination, Your Honor. 

THE COURT: There are two ways of putting questions. I think 
this is permissible. 

(IN OPEN COURT:) 

BY MR. BLACKWELL: 

Q. Do you remember the question, sir? 

THE COURT: Suppose we have the reporter read the question. 

MR. BLACKWELL: Thank you, Your Honor. 
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(The pending question was read by the reporter as follows: 
"And if they had told you that, your statement would have been 
different, would it not have been to them ?" 
THE WITNESS: You mean my statement would have been different ? 
BY MR. BLACKWELL: 
Q. Yes, your oral statement to Detective Wallace and then 
subsequently the one that was reduced to writing? A. Well, I wouldn't 


know how to answer that. 
MR. BLACKWELL: All right, thank you very much. I have no 
further questions of this witness. 


MR. STERN: I have no questions. 
* * * 


[Filed May 10, 1962 | 


334 Washington, D. C. 
January 24, 1962 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 
May I have the Court's indulgence for about a moment ? 
(Brief pause.) 
MR. STERN: If your Honor please, may I approach the bench? 
(AT THE BENCH:) 
MR. STERN: Iam ina condition here that, I don't know, I just 


don't feel right. I don't know what to say about it. I guess I can go on. 
THE COURT: Well, can you? I don't want to do anything that 
would hurt you or that wilf prejudice the defense. Do you think you can 


finish? 

MR. STERN: Yes, I think I can. I think I can go on with it. 

THE COURT: If not, we will recess. 

MR. BLACKWELL: I would suggest a recess. 

MR. STERN: Yes, that is what I would say. 

MR. BLACKWELL: I would suggest a recess, Your Honor. 

MR, STERN: Yes. 

THE COURT: I don't want to run any -- suppose we take a recess. 
How long a recess do you suggest? 

MR. STERN: Well, just fifteen or twenty minutes. Would that be 
all right? 

THE COURT: Suppose we recess for fifteen minutes. 

MR. BLACKWELL: Very well, Your Honor. 

( INOPEN COURT:) 

THE COURT: We will recess for fifteen minutes. 

(Following a recess, at 12:08 p.m. the proceedings were resumed 
as follows, Mr. Stern not being present in the courtroom:) 

THE COURT: You may bring in the jury. 

(The jury resumed the jury box.) 

THE COURT: Ladies and gentlemen of the jury, one of the counsel 
in the case is slightly indisposed and we have decided to recess the trial 
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until tomorrow morning as this is too important a matter to try to hurry. 
So, you will be excused at this time until 10 o'clock tomorrow morning, 
but please do not start discussing this case, even amongst yourselves or 
with anyone else, from the moment you leave the jury box. 

375 You will be excused at this time and please be back in the jury box 


a few minutes before 10 o'clock tomorrow morning. 
* * * * * 


Washington, D. Cc. 
January 25, 1962. 


* * * * * 

THE COURT: Call the case on trial. 

MR. LANE: If Your Honor please, in the case that was on trial 
before Your Honor yesterday in which the unfortunate happening took 
place of defense counsel becoming ill, we expect to have a report from 
the hospital concerning him at -- 

THE COURT: Ihave one. If you will remain in attendance for a 
few minutes -- for some reason or other the defendant was not brought 
down this morning; he is on his way down -- I will have an announcement 
to make about this case. 

Are you associated with Mr. Stern? 

MR. LANE: I will enter my appearance in this case, with Mr. Miller, 
in the case. They are both counsel in the case and Mr. Miller has asked 
me to enter an appearance in the case. 


THE COURT: What do you want to do, do you want to carry on? 
MR. LANE: No, Your Honor, because I think probably this case will 
probably have to result in a mistrial because I don't believe Mr. Stern 


will recover in time -- 
THE COURT: I will not order a mistrial. I think it would be fool- 
ish to order a mistrial when defense counsel was about finished 
with his summing up argument. 
I wish you would remain in attendance until I bring this matter up. 
MR. LANE: Fine, Your Honor. 
MR. BLACKWELL: ALI right, Your Honor. 
(Brief pause.) 


64 


THE COURT: Will counsel in the Gray case come to the bench? 
(AT THE BENCH) 

THE COURT: Mr. Lane, have you filed an appearance? 

MR. LANE: Ihave not, Your Honor, but I will. 

THE COURT: Give a blank to Mr. Lane. 

(Mr. Lane filled out an appearance form.) 


THE COURT: ‘Ido have a certificate from Dr. Young and it reads 
this way -- of course, I am going to read it out loud when we get the de- 
fendant and the jury, but I thought I might as well read it to you informally 
at the bench in advance. It says: 

"To whom it may concern: This is to certify that Albert 

A. Stern was examined by me and it is my opinion that he is 

physically disabled from cerebral vascular disease and will 

not be able to resume his usual duties for a period of at least 

ten days." 

So, of course, I will hear you at the proper time when we get the 
defendant and the jury here. The defendant ought to be here momentarily. 
But in the meantime, I am going to tell you informally the possibilities. 

I would be inclined to continue this for two weeks in order to give 
an extra day or two. You see, Mr. Stern was at least half-way through his 
summing up. He took half his allotted time. In other words, he was half- 
way through his summing up, if he would have taken his allotted time, but 
frequently lawyers do not. Under those circumstances, I think it would be 
an absurdity to have a mistrial and try the case over again just for a 
summing up. 

Another possibility is to let you sum up. Of course, you would not 
be ready this morning, I realize that. 

I would be willing to order an immediate transcript at Government 
expense. As a matter of fact, we generally do in first degree cases. 

MR. LANE: I would say this, Your Honor: I would have to talk to 
the defendant. I have not talked to the defendant, and I would want to pre- 
serve every right that he has, since it's a first degree murder case. 


THE COURT: Naturally. 

MR. LANE: But as far as the continuance is concerned, based on 
the certificate that Dr. Young gave -- I have a great deal of personal re- 
gard for Dr. Young -- 

THE COURT: So have I. 

MR. LANE: And I would say if it's a ten-day period in his certif- 
icate, as of right now I would say let's go along with a continuance for 


that period of time and see what actually does fhappen in the intervening 


period. 

THE COURT: Yes, I think that is the thing to do. 

MR. BLACKWELL: Yes, Your Honor. 

MR. LANE: We tried to get a later report this morning. He was 
transferred from Casualty to Mount Alto. 

THE COURT: He was first taken home, as I understand,: because 
that was the report I had yesterday afternoon, that he was taken home from 
Casualty Hospital, with the idea of his eventually being taken to a veterans 
hospital because he has veterans rights. 

MR. LANE: That's right. I have attempted to find out what report 
the veterans hospital would give and as of 10:20 this morning they were 
not able to say anything about his condition. 

THE COURT: My understanding is that Dr. Young said that he want- 
ed to have a 72-hour examination, whatever that is. I presume that means 
an examination at the end of 72 hours. At first they were not sure what 
this was, but he had an intestinal obstruction of some kind. But, you know, 
with the humility that befits a layman, if I might say this, my understanding 

is that in symptoms there is very little difference between acute in- 
digestion and a heart attack and sometimes doctors are not sure. In fact, 
years ago lots of people used to die of acute indigestion who today would 
have died of a heart attack. 

MR. LANE: That's true. 

THE COURT: So, we just do not know. Ithought you might be think- 
ing about it. The van ought to be here by this time. 

Has the van arrived yet? 
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THE DEPUTY MARSHAL: I just called downstairs about two min- 
utes ago and it hadn't arrived yet. 

THE COURT: It will come momentarily, so if you gentlemen will 
remain in attendance. Of course, we want to protect the defendant's 
rights. I think this case should be continued now. 

MR. BLACKWELL: Iam in favor of continuing it, Your Honor. 

THE COURT: Because it may be that Mr. Stern at the end of two 
weeks would be able to finish up the summing up argument. 

I wonder if we shouldn't order a transcript, anyway, in the mean- 
time. 

MR. BLACKWELL: I think it would be an excellent suggestion, Your 
Honor. Even when he returns,I think it would serve to refresh his recoll- 


ection. 
THE COURT: As a matter of fact, I failed to do something that I 
always do in first degree cases, Lask for a transcript, but I thought this 


was going to be a short case anda simple case and that is why counsel 
did not ask for a transcript. 

MR. BLACKWELL: We did make good time in trying it. I think a 
transcript would be quite a profit right now. 

THE COURT: Mr. Nevitt, prepare a transcript, and the Government 
will pay for its own copy and I will direct that the defense be furnished a 
copy at the expense of the Government. 

THE REPORTER: I think defense counsel are retained, Your Honor. 

MR. BLACKWELL: Probably the retainer may not be sufficient 
to order this transcript. I think he could qualify as a pauper in view of the 
fact he has been locked up all this time. I don’t think he owns any property 
or anything. 

THE COURT: I will do this: If he is in a position to take the usual 
affidavit, I will order a transcript at the expense of the Government, be- 
cause I know that sometimes in these retained cases a man's family has 
just enough money to pay a lawyer's fee. 

MR. LANE: That is true. I don't know what the financial arrange- 


ments were in this case. I have no idea what they were. 
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MR. BLACKWELL: I haven't either. I just made that suggestion. 

I know it frequently happens although they can pay a lawyer they don't 
have sufficient funds for daily copy. 

THE DEPUTY CLERK: The defendant is here now. 

THE COURT: Very well, bring him up. Bring in the jury. 

(IN OPEN COURT:) 

(The jury and the defendant entered the courtroom.) 

THE COURT: In this case, yesterday at about 11: 30 or thereabouts, 
when Mr. Stern, counsel for the defendant was about half-way through, or 
more, his summing up argument, he suddenly became indisposed and the 
Court recessed the trial temporarily. After a few minutes’ recess in my 
chambers he was taken by the nurse to the first aid room and aoe there 
in an ambulance to Casualty Hospital. 

The Court has a formal certificate from Dr. Joseph Rogers Young, 
who is connected with Casualty Hospital and who, I believe, is: ‘the Chief 
Surgeon, and who is well known to the Court as one of the outstanding 
leaders of his profession. Dr. Young certifies as follows: 

"To whom it may concern: This is to certify that Albert A. 

Stern was examined by me and it is my opinion that he is physically 

disabled from cerebral-vascular disease and will not be able to 

resume his usual duties for a period of at least ten days. 

Signed J. R. Young." 

Let this certificate be filed. 

THE DEPUTY CLERK: Yes, Your Honor. 

THE COURT: Mr. Lane, you are here as an associate of Mr. Stern 
and as co-counsel for the defense? 

MR, LANE: Iam, Your Honor. 

THE COURT: Unless you are willing to go ahead with ihe case at 
this time, and you have that privilege, I would be inclined to continue it 


for a couple of weeks to see if Mr. Stern will be ina position to finish 


his argument. 

MR. LANE: I believe that that would be most proper, considering 
Dr. Young's statement, to continue this case for two weeks as Your 
Honor suggests. 
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THE COURT: Does the Government have any suggestion? 

MR. BLACKWELL: If Your Honor please, the Government shares 
the Court's view on this and also the defense counsel's, that this case 
should be continued for a period more than ten days, Your Honor, so 

that Mr. Stern, we hope, will be able to return by that time. 

I would suggest, however, that if two weeks should fall on a Friday. 
I should think it should be around about -- 

THE COURT: My thought was to continue it for two weeks from 
yesterday. That would be a Wednesday. 

MR. BLACKWELL: That will be fine, Your Honor. 

THE COURT: Under the circumstances, the Court will continue 
this case until Wednesday, February 7th, with this proviso: I want to pro- 
tect the defendant's rights in every possible way, especially -- of course, 
all defendants are entitled to full protection, but this is especially so in 
a capital case such as this. If Mr. Stern should be able to go on at an 
earlier period and thinks that it would be desirable to do so, or if you 
wish, Mr. Lane, to substitute for him and notify the Court accordingly, 
the Court will be very glad to advance the date, if the defense desires it, 
and the jurors, of course, can always be reached by telephone. 

MR. BLACKWELL: Of course, that certainly will be agreeable 
with the Government, Your Honor. 

THE COURT: Accordingly, this case will be continued to Wednes- 
day, February 7th, at 10 o'clock, subject to the right of the defense to ask 
that the date be advanced. 


* * * * 


Washington, D. C. 
February 7, 1962 


* * * * 


(AT THE BENCH:) 


* * * * * 


397 MR. STERN: If Your Honor please, and I think Mr. Lane better 


address Your Honor about it, is that question of this man said that he was 
stunned and he didn't come to until he got on the bus, and things of that 
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sort, indicating that he was out of his head and so forth and so on. And 


we were looking into that Clark case -- 

THE COURT: What case? 

MR. STERN: The Clark case. That's it, isn't it? 

MR. LANE: 104 App. D. C. at 27. I might say this, this. is a matter 
that counsel have discussed, I brought it to the attention of Mr. Blackwell 
as well as Mr. Stern. In this record Your Honor may notice that the de- 
fendant himself filed a motion for a mental examination. It's a hand 
written motion which came before Judge McGuire, and Judge McGuire 
overruled the motion without prejudice. In other words, the defendant 
himself raised a question about his own mental condition. 

THE COURT: A man who says he is crazy never is, you know. 

MR. STERN: That's right. That is absolutely right. 

THE COURT: One of the symptoms of insanity is an inability to 
understand one is insane. 

MR, STERN: They will never say they are insane. 

MR. LANE: Then in the cross-examination by Mr. Blackwell of 
the defendant there are answers in there where it appears to me that it 
might be conceivable that this defendant has, by his answers, again raised 
the question of his mental condition at the time of the alleged = 

THE COURT: How did he raise it? 2 

MR. LANE: Get the transcript (to Mr. Stern). It have it marked 
in the transcript. 

I might say this, that it was through the fact that I went through this 
record that I suggested that to Mr. Stern, and also because of the lateness 
of the hour of a point of this nature, to also let Mr. Blackwell know that 
the thought was in my mind. I didn't hear the testimony, but in the record 
itself it might appear that this man was again raising the issue of his 
mental condition. 

THE COURT: The testimony is closed. 

MR. LANE: Iknow that. Page 267. 

THE COURT: What particular answer? 

MR. LANE: Down to the middle of the page. Question, I believe 
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it's by Mr. Blackwell, "You just decided to ride around? 


"Answer: I was out of my head. That's why I asked correction on 
that before. 
"Question: You say you were out of your head? 


Lee 


"Answer: I was out of my head. I don't know whether I caught the 

bus or not until I found myself on the bus. That's what I said before. 

I found myself on the bus." 

I believe in all there are about five instances in this record about 
this same -- around page 267, all cross-examination by Mr. Blackwell, 
where he has made this direct, positive: "I was out of my head”, state- 
ment. I mean, that's the thought that engendered this that I suggested to 
Mr. Stern and also to Mr. Blackwell. 

THE COURT: When a man says, I was out of my head, that does not 
mean he was saying he was insane. It means he was so flustered as a 
result of what had happened that he did not realize what went on. 

Well, there is nothing before me, Mr. Lane. 

MR. LANE: No, there isn't, Your Honor. I wanted to suggest that 
to you since Mr. Blackwell had brought it up and it's a matter that we had 
discussed as to the possibility -- 

THE COURT: Mr. Blackwell did not bring it up. 

MR. LANE: Mr. Blackwell suggested that there was another matter. 

THE COURT: Yes. Do you have anything to bring up or not? 

MR. LANE: I have nothing at this particular point. 

THE COURT: Very well. We will proceed then. 

* * * * 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: 

We have now reached the final stage of this trial, at which the issues 
of fact are to be submitted to you for final decision. 

The defendant, Robert Gray, is.charged with murder in the first 
degree. The indictment is short and reads as follows: 

The Grand Jury charges: On or about August 2nd, 1961, 
within the District of Columbia, Robert Gray purposely and 
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with deliberate and premeditated malice murdered Andrew 

Speaks by means of shooting him with a pistol. 

It now becomes your duty to determine whether the defendant is 
guilty or not guilty of the charge on which he is being tried or of some 
lesser included charge. 


I want to state to you at the very beginning that there are several 


possible verdicts that you may bring in. You may find the defendant 
guilty of murder in the first degree as charged, you may find him guilty 
of a lesser offense of murder in the second degree, you may find him 
guilty of a still lesser offense of manslaughter, or you may find him not 
guilty. I shall explain in considerable detail the differences be- 


tween these various offenses. ; 

Your decision must be reached calmly and impartially, dispassion- 
ately and objectively, solely on the evidence introduced at this trial. You 
must arrive at your verdict without any feeling or emotion of any kind, 
without any anger on one side or sympathy on the other or = other 
feeling or emotion. : 

Before proceeding with my instructions in this case I am going to 
make some preliminary observations to you which some of you have heard 
me make on other occasions, but it is my duty to bring them to your attent- 
ion anew in every case, even at the risk of wearisome repetition. 

Under our system of trying cases with juries it is the function of 
the Court, that is, it is my function and my duty to instruct the jury as to 
the rules of law that must govern the disposition of the case on trial. 

You, ladies and gentlemen of the jury, are bound and obligated to take the 
law from the Court and to follow the Court's instructions as to the law. 

On the other hand, under our system of trials the jury decides the 
facts. You, ladies and gentlemen of the jury, are the sole judges of the 
facts and you must decide the facts yourselves on the basis of the evidence, 
and solely on the basis of the evidence, introduced at this trial. 

In addition to instructing the jury as to the law the Court has a 
further function to perform, namely, to summarize, discuss and comment 
on the facts and on the evidence to the extent to which the Court deems it 
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desirable to do so. This is done, however, solely to aid and assist the 
jury in reaching its conclusions. My summary, my discussion and my 
comments on the facts and on the evidence are not binding on you, they 
are intended only to help you, and you need attach to them such weight as 


you deem wise and proper. If your recollection or your understanding or 


your view of the evidence in any respect differs from mine, then it is 

your recollection, your understanding and your view of the evidence that 
must prevail because, I repeat, the final decision on the facts is solely 
within your domain and my instructions are binding on you only as concerns 
the law. 

Now to proceed with the instructions on the law of this case. I shall 
begin with summarizing a few general principles of law that are applicable 
to all criminal cases, including, of course, this one. Again, some of you 
have heard me summarize these principles in other cases, but it is my 
duty to bring them to the attention of the jury in every case so that the 
jury may have them fresh in its mind. 

First, the fact that a defendant has been indicted and is charged 

with a crime is not in itself to be taken as an indication of guilt 
because an indictment is merely the procedure and the machinery by 
which a defendant is brought before the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be inno- 
cent and this presumption of innocence attaches to him until it is overcome 
by evidence. 

Third, the burden of proof is on the Government to prove the defend- 
ant's guilt beyond a reasonable doubt. Unless the Government sustains 
this burden and proves beyond a reasonable doubt that the defendant has 
committed every element of the offense with which he is charged, the 
jury must find him not guilty. I repeat, the burden is on the Government 
to prove the defendant's guilt beyond a reasonable doubt. 

Now, what is proof beyond a reasonable doubt? There is nothing 
formidable, nothing mysterious about those words. Proof beyond a 
reasonable doubt does not mean proof beyond all doubt whatsoever. It 


does not necessarily mean proof to an absolute or mathematical certainty. 


\ 
\ 


On the other hand, it does mean proof to a moral certainty. | 

By a reasonable doubt, as its very name implies, is meant a doubt 
based on reason, and not just some whimsical speculation or some cap- 
ricious conjecture. 

Proof beyond a reasonable doubt, may be defined as such proof as 

will result in an abiding conviction of the defendant's guilt on your 
part, such a conviction as you would be willing to act upon in the more 
weighty and important matters relating to your own affairs. 

In determining whether the Government has established the charge 
against the defendant, you will consider and weigh the testimony of all 
the witnesses who have testified at this trial, as well as all the circum- 
stances concerning which testimony has been introduced. Circumstances 
frequently cast an illuminating light on oral testimony. | 

You are the sole judges of the credibility of witnesses. In other 
words, it is for you, and for you alone, to determine whether to believe 
any witness, the extent to which any witness should be credited, and the 
weight to be attached to the testimony of any witness. | 


In reaching a conclusion as to the credibility of any witness and in 


weighing the testimony of any witness, you have a right to consider any 
matter that may seem to you to have a bearing on the question. For ex- 
ample, you have a right to consider the attitude and the demeanor of the 
witness on the witness stand, the witness' manner of testifying, whether 
the witness impressed you as a truth-telling individual, whether the 
witness impressed you as having an accurate memory and recollection, 
whether the witness has any motive for not telling the truth, whether the 

witness had full opportunity to observe the matters concerning 
which the witness testified, and whether the witness has any interest in 
the outcome of this case. 

If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not have reasonably 
been mistaken, you are then at liberty, if you deem it wise to do so, to 
disregard the entire testimony of that witness or any part of that witness' 
testimony. : 
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With these general remarks I come to the specific charge involved 
in this case. As I said to you before and as you have heard throughout 
this trial, the defendant is charged with murder in the first degree in 
that he fatally shot one Andrew Speaks. 

As I understand it, and that, again, is subject to your recollection 
because if your recollection differs from mine then your recollection 
prevails, but as I understand it there are certain basic undisputed facts 
in this case in regard to which the Government has given evidence and 
which the defense has not disputed. On the evening in question, according 
to the evidence introduced by the Government, the evening in question 
being August 2nd, 1961, the deceased, Speaks, and the defendant, Robert 
Gray, were both visiting at the home of one Adell Banks at 1029 Sixteenth 
Street, Northeast, in this city. During the evening a trivial dispute arose 
between Speaks and Gray out of such a paltry and petty matter as the 
borrowing of a pencil. This quarrel became inflated and rapidly increased 
in intensity. Finally, the defendant left the Banks home and went to the 
home of a female friend on the other side of the city, at 2912 Thirteenth 
Street, Northwest. The defendant apparently had kept some of his belong- 
ings at the home of this female friend, and one of those belongings was a 


nine chambered revolver that was kept loaded. Upon reaching 2912 


Thirteenth Street, Northwest, the defendant took his revolver and immedi- 
ately departed and went back to the neighborhood of the Banks home at 
1029 Sixteenth Street, Northeast. He saw Speaks, the deceased, on the 
street, in the neighborhood of the Banks home, pulled out his revolver 

and fired six shots at him. Speaks was fatally wounded and met his death 
as a result of these shots. 

As Lunderstand it, these basic facts are not disputed, but the de- 
fendant has offered in evidence certain additional facts, which I shall 
discuss at a later stage in my remarks. 

Now, this brings me to the law relating to the charge involved in 
this indictment, namely, murder in the first degree. 

Murder is the killing of a human being with malice, under our law. 


Murder is divided into two degrees, murder in the first degree and 


murder in the second degree. 

Murder in the first degree has been described by the Court of 
Appeals as a premeditated murder, and murder in the second degree has 
been described as an impulsive murder. 

Murder in the first degree is defined as follows in the District of 
Columbia Code, and I shall read the pertinent definition: ! 

Whoever, being of sound memory and discretion kills another pur- 
posely, of deliberate and premeditated malice, is guilty of murder in the 
first degree. 

Now let us analyze this very brief definition. Under this definition 
of first degree murder, each of the following four elements must be 
established in order to justify the finding of guilty of murder in the first 
degree. First, it must be established that the defendant killed the deceased. 
In this case this is not disputed. 

Second, it must be established that the defendant had a purpose and 
intent to kill the deceased. 

Third, it must be established that the killing was consummated and 
accomplished with malice. 

And, fourth, that the killing was consummated and accomplished 
with deliberation and premeditation. 


I shall analyze each of these elements separately in greater detail. 
First, it must be shown that the defendant killed the deceased. That re- 
quires no further explanation so far as this case is concerned! 

Second, it must appear that the defendant had a purpose and intent 
to kill the deceased. Well, now, intent ordinarily cannot be proven direct- 


ly. There is no machine, there is no form of x-rays by which we can 
delve into the brain of another person and determine what is going on 
therein. There is no way of fathoming and scrutinizing the operations of 
the human mind. The jury has a right to infer intent from the surrounding 
circumstances, things done, things said, and even from the act itself. 
Every human being is ordinarily presumed to intend the natural conse- 
quences of his acts. For example, if a human being intentionally and 
knowingly fires a gun in the direction of another person, the jury has a 
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right to infer that he intended to kill that person because death may nat- 
urally result from this action, Whether such an intent should be inferred 
in this case is for you, ladies and gentlemen of the jury, to determine. 

The third element of murder in the first degree is that the killing 
was consummated and accomplished with malice. Now, what is meant by 
the word malice? Malice is a legal term. The law does not use the word 
malice in its popular sense. 

Malice, as the law uses that term, does not necessarily mean a 
malicious or evil or malevolent purpose or a personal hatred or hostility 
toward a particular individual. Malice, in the eyes of the law, is a gener- 
al state of mind. It involves, as some of the old books say, a heart fatally 
bent on mischief and unmindful of social duty. Malice may also be defined 
as a condition of mind that prompts a person to do an injurious act will- 


fully to the injury of another. Malice may be implied or inferred from 


the act committed or from the surrounding circumstances. Whether in 


any case there is malice is for the jury to determine from all the evidence 
in the case. 

Now, the fourth and last element of murder in the first degree is 
a showing that the killing was consummated and accomplished with delib- 
eration and premeditation. In other words, after the design or purpose to 
kill was formed, there must have been some reflection and some consid- 
eration amounting to deliberation. Some appreciable interval of time must 
elapse after the intent and design to kill is formed, and during this apprec- 
iable interval of time there must have occurred some reflection and con- 
sideration amounting to deliberation. Now, this interval of time may be 
very brief because the human mind at times works very rapidly, but it 
must have existed in order to justify a verdict of guilty of murder in the 
first degree. 

So much for murder in the first degree. There is a lesser offense 
of which the defendant may be found guilty under this indictment, known as 
murder in the second degree. 

As I stated to you just now, murder in the first degree is murder 
committed with purpose and intent to kill, with malice, and with delibera- 
tion and premeditation. On the other hand, murder in the second degree 
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is murder committed with malice, as I have defined malice, but either 
without purpose or intent to kill or without premeditation and deliberation. 
If there is no purpose or intent to kill or if there is no premeditation and 
deliberation, then an unlawful killing, if committed with malice, consti- 
tutes murder in the second degree and not murder in the first degree. 
A killing under the influence of passion induced by insufficient provoc- 
ation may be murder in the second degree. , 
Consequently, if you find that the defendant killed the deceased 
with malice, bearing in mind the definition of malice that I have given you, 
but without premeditation or deliberation or without purpose or intent to 
kill, you may not find the defendant guilty of murder in the first degree 
but you may find him guilty of murder in the second degree; or even if 
there is a reasonable doubt in your minds as to whether there’ was a 
purpose and intent to kill or whether there was any premeditation and 
deliberation, you may find the defendant guilty only of murder in 


the second degree and you may not find him guilty of murder in the first 


degree. 

Now, there is a still lesser crime included within this indictment, 
namely, manslaughter. 

That brings me to some of the evidence introduced in behalf of 
the defendant. The defendant, in general, testified in his own behalf that 
when the quarrel first arose between him and Speaks, Speaks kicked him 
and cut the defendant's hand with a knife. Other witnesses testified 
otherwise, namely, that the defendant's hand was cut because, in leaving 
the Banks home precipitously, he broke the glass panel in the door. 

But in any event, this earlier episode did not justify, in and of itself, 
what took place later. , 

The defendant testified, in effect, that after he left the Banks home 
and went to his female friend's residence on the other side of town, got 
his revolver and went back towards the Banks residence, carrying the 
gun in his pocket, wrapped in a bag, he saw the deceased standing on the 
street with two ladies. He testified that the deceased advanced toward 
him with his hand in his pocket and that he, the defendant, then pulled 
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out a gun and fired at the deceased. 

In other words, the defendant asserts that he did the shooting in 
self defense, and this contention requires some analysis. 

The defendant on this point testified as follows: 

"J don't know what time it was when I went to Adelle's house at 
1029 Sixteenth Street, Northeast, but it had to be before midnight because 
I don't go to people’s houses after midnight. I don't think that Speaks 
was there when I got'there. I think he came in afterwards. I don't know 
what it was. It all happened so quick. Speaks hit me in the chin, then he 
tried to cut me. I got out of the house after all this. I don't know why he 
did this to me. After I got outside I caught a bus and went to my house at 
2912 Thirteenth Street, Northwest, and got my gun and I came back to 
Sixteenth Street, Northeast. I think I caught a bus back. When I got back 
to Sixteenth Street I saw Speaks. He was with two women and a man by 
a car across the street from where I was standing. I pulled my gun from 
my back pocket. It was in a paper bag. I took it out and started shooting 
at Speaks. I don't know how many times I shot at him. I went down Six- 
teenth Street and across one street and then another, trying to get myself 
together." 

Now, I said that this is his testimony on the witness stand. That 
was a slip of the tongue on my part. This is the statement that he gave 
to the police, the written statement, on the night of his arrest. 

He also made an oral statement to the police officer who arrested 
him, and the police officer testified that what the defendant told him on 
the way to the police station was as follows. The police officer testified 
as follows. He, that is, the defendant, stated early in the evening he had 
been at Adelle Bank's house and that he had had an argument with the 
deceased, Andrew Speaks, and that Andrew Speaks had tried to cut him 
and he had run out of the door. At this time he caught a bus and went to 
his home at 2912 Thirteenth Street, Northwest, where he got his gun, 
caught a bus back, and when he got back on Sixteenth Street, Northeast, 
while standing across the street he saw the deceased, Andrew Speaks, 


standing there talking to several other people. He hollered out, "Why 
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did you cut me?" And at this time he shot him. 

Now, you will observe that nothing is said about any self- defense 
by the defendant either in his written statement to the police or in his 
oral statement at the time of his arrest. | 

On the witness stand at this trial, however, he testified as follows: 

"Up from 1029, in front of the alley, a vacant lot there, the two 
cars was parked there and I saw the heads of two ladies and another man. 
Andrew ran his hand in his pocket and started toward me. I asked him 

what did I did wrong to him and why did he want to kill me. So he 
rushed on toward me and by the time he got to the curb I a6 the pistol 
out of the bag and started firing and running.” 

This is different from what he told the police at the time of his 
arrest either in his oral statement or in his written statement. 

Thus, ladies and gentlemen of the jury, it is for you to determine 
what the fact was and where the truth lies. 

At this point I am going to discuss for a moment with you the law 
relating to self-defense. Of course, if you do not believe the self-defense 
story and accept the version of the defendant as given in his original 
statements to the police, you need not consider the question of self- 
defense. But if you accept the defendant's testimony on the witness stand, 


then you have to consider the principles of law relating to self-defense, 


which I shall now summarize for you. 

The law recognizes self-defense. Self-defense is a law of necessity 
because self-preservation is the first law of nature. Ifa person acted to 
repel an assault or an attempted assault that was sufficiently gerious 
and grave, he did have a right to protect himself; and if the defendant 
properly acted in self-defense your verdict should be not guilty because, 
as I said, the law recognizes the right of self-defense. 

But in order to justify the use of a firearm or of any other dangerous 
weapon in self-defense, it must appear that the defendant was so circum- 
scribed or so situated that he honestly believed and that he had a reason- 
able ground for the belief that he could not save himself from serious 
bodily harm except by using the weapon; and in this connection you have 
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a right to consider the fact that he fired six shots and not only one. 
Self-defense means self-defense from a present danger of immin- 


ently grave injury to the person which might main him or which might 


be permanent in character or which might produce death. 

In order to be justified in defending one's Self by the use of a 
deadly weapon, it must appear that the defendant honestly believed and 
that he had good reason to believe that he was in imminent peril of his 
life or of great bodily harm. In this case did the defendant have reason 
to believe and did he honestly believe that he was in imminent peril of 
his life or of grave bodily harm at the hands of the deceased, Speaks ? 

But even if self-defense is justified, a person may not use any 
greater force than is necessary to defend himself. He may resort to the 
use of a weapon for’ self-defense only if he is in imminent peril of his 

life or in danger of grave bodily harm. 

If a person uses unnecessary or excessive force in self-defense 
where he could reasonably have defended himself without the use of ex- 
cessive force, and death results, the crime committed by such person is 
known as manslaughter, which is a lesser crime than murder in the first 
degree or murder in the second degree. 

Manslaughter is defined as the unlawful killing of a human being 
without malice. One explanation of the meaning of the term is that it is 
such a killing as happened either on a sudden quarrel or in the commiss- 
ion of an unlawful act, without any deliberate intention of doing any 
mischief at all. 

Now, going back to my definition of self-defense, if a person just- 
ifiably acts in self-defense, I repeat, but uses more force than is reason- 
ably necessary and, as a result, someone is killed, he is guilty of 
manslaughter. For example, if a person can successfully defend himself 
without killing his assailant, yet he kills his assailant, he is guilty of 
manslaughter. 

Whether it was reasonable to kill in self-defense under all of the 
circumstances is for the jury to determine. If the jury finds it was not 
reasonable, then even though the defendant thought he was acting in 
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self-defense and had a reason so to think, then he may be found guilty of 
manslaughter. 

So, in conclusion, I come back to what I said at the opening of my 
remarks, you may bring in any one of four verdicts: either guilty of 
murder in the first drgree, as charged; guilty of murder in the second 
degree; guilty of manslaughter; or not guilty. 

And, as of course you are aware, your verdict must be reached by 
unanimous vote. : 

In concluding my remarks, I want to repeat what I said at the be- 
ginning, that my instructions on the law are binding on you but what I 
have said about the evidence is not binding on you, it is intended only to 
help you. You must reach your own conclusion on the evidence. I may 
have omitted some facts that you consider important or I may have ment- 
ioned some facts that you consider unimportant or you may understand 
some facts to which I have referred in a different way from me. Under 
all circumstances it is your understanding and your view of the evidence 
that must prevail. You are the sole judges of the facts, I repeat. That 
is your function, your duty and your responsibility. 

Are there any objections or suggestions ? 

MR. BLACKWELL: If Your Honor please, the Government is fully 
satisfied. 

MR. STERN: We are, too, if Your Honor please. 


* * * * 


5:00 p.m. 


(The following proceedings were had in the presence of Government 
counsel, both defense counsel and the defendant: ) 

THE COURT: You may bring in the jury. 

(The jury resumed the jury box.) 

THE COURT: Mr. Foreman? 


THE FOREMAN: (Juror No. 1.) Yes, sir. 
THE COURT: The Court has received your note reading as follows: 
"May we have a clarification of second degree murder." 
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THE FOREMAN: That is correct, sir. 

THE COURT: I think I can explain it best and in a way that per- 
haps would be clearest by comparing the two degrees of murder. 

Murder is an unlawful killing committed with malice, that is, an 
unlawful malicious killing. Murder is divided into two degrees. Murder 
in the first degree is murder committed with intent to kill, with intent to 
kill the deceased, and committed with deliberation and premeditaion. On 
the other hand, murder in the second degree may be committed without 
any intent to kill or may be committed with intent to kill but without pre- 
meditation and deliberation. It may be committed on the impulse of the 
moment. 

I think I mentioned to you that the Court of Appeals has said, in 
one case, that murder in the first degree is a premeditated murder, 
whereas, murder in the second degree is an impulsive murder. 

So, let me summarize this. Murder in the second degree is murder 
committed with malice, maliciously, but either without purpose or intent 
to kill, or if it is with purpose or intent to kill, then without premeditation 
and deliberation. 

Have I made this clear, Mr. Foreman? 

THE FOREMAN: Yes, sir, I think so. 

THE COURT: Are there any other questions either you, Mr. 
Foreman, or any other member of the jury would like to ask? 

(No response.) 

THE COURT: If not, you may return to your room and resume your 
deliberations. 

THE FOREMAN: Thank you, Your Honor. 


5:45 p.m. 
(The following proceedings were had in the presence of Government 
counsel, both defense counsel and the defendant:) 
THE COURT: You may bring in the jury. 


(The jury resumed the jury box.) 
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THE COURT: Ladies and gentlemen of the jury, the afternoon is 
advancing and many of you, perhaps all of you, are possibly thinking 
about dinner and getting hungry. So, I have asked you to come into the 
courtroom so that we might make plans in regard to the evening. But, 
before we do that, Mr. Foreman, I would like to ask you this. Without 
disclosing how you stand, can you tell me how near reaching a verdict you 
are? Are you likely to reach a verdict in a very short time? 

THE FOREMAN: Your Honor, I am afraid that we won't be able to 
reach a verdict within the next few minutes. We are not too far apart, 
but there still is some more discussion that we will have to make. 

THE COURT: Do you think you can reach a verdict within the next 
half hour or so? | 

THE FOREMAN: I don't think so, Your Honor. 

THE COURT: You don't think so? 

THE FOREMAN: No, sir. 

THE COURT: We can do one of two things. We can either send you 
out to dinner -- and we do that sometimes -- and have you come back 
after dinner and continue your deliberations, or we can excuse you now 
for the evening and for the night and have you come back tomorrow morn- 
ing to resume and continue your deliberations. | 

Have you any views which would be more productive of your reach- 
ing an agreement? 

THE FOREMAN: Not at the moment, no, sir. I behave’! sir, it 
would be wiser if we were excused for the night and continue to delibe- 
rate tomorrow morning. 

THE COURT: Iam going to put it up to the jury. How many of you 
would rather be excused now for the night and resume your deliberations 
in the morning? Would you raise your hands ? | 

(The jurors raised their hands.) 

THE COURT: Now, are there any of you who would rather prefer 
being sent out to dinner now and then being brought back to the courtroom, 
to the Court House, as we do sometimes, and continue your deliberations 


in the evening? Are there any of you who would prefer that ? : 
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(No response.) 
THE COURT: ‘Then I am going to excuse you at this time until 
tomorrow morning at ten o'clock. 


* * * * 


472 Washington, D. C. 
February 8, 1962 


* * 
11:00 a.m. 

THE COURT: | Will counsel in the Robert Gray case come forward. 

The Court has received the following note from the foreman of the 
jury, "May we review the testimony of Mrs. Williams, Mrs. Phillips and 
the younger of the Perry girls. May we also review the written statement 
to the police signed by Robert Gray and his testimony during the trial.” 

I think that means that the Court should have that testimony read 
to the jury by the reporter. I do not think I should send the transcript 
into the jury room. 

I think this will take a little time. We will take our mid-morning 
recess at this time and after the mid-morning recess bring in the jury 
and have the reporter read this material. 

* * * 
(IN OPEN COURT) 
(The jury resumed the the jury box.) 
THE COURT: Ladies and gentlemen of the jury, the Court has re- 


ceived your foreman's note reading as follows, "May we review the 


testimony of Mrs. Williams, Mrs. Phillips and the younger of the Perry 


girls. May we also review the written statement of the police signed by 
Robert Gray and his testimony during the trial.” 

Now, I can ask the reporter to read the testimony, to read out loud 
to you now the testimony of the witnesses whom you have named. 

Is that your desire, Mr. Foreman? 

THE FOREMAN: Yes, Your Honor, that's it. 

THE COURT: Iam going to ask the reporter to do that. 

Now, as far as the statement to the police is concerned, that can 
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room. 

THE FOREMAN: Thank you. That will be satisfactory. 

THE COURT: Mr. Reporter, will you first read the testimony of 
Mrs. Williams. | 

(The reporter read the direct examination of the witness Irene 

Bell Williams.) : 

MR. LANE: The reporter has now concluded the direct examination. 
Now he is going to Mr. Stern's cross examination. I think the jury should 
know that these questions now are questions being propounded by Mr. Stern. 

THE COURT: Yes, you are now reading the cross examination. 

(The balance of the testimony of the witness Irene Bell Williams 

was read by the reporter.) 

THE COURT: We will now have the reporter read the testimony 
of Mrs. Phillips. 

(The entire testimony of the witness Minnie Mae Phillips was 

read by the reporter.) 

THE COURT: The next witness' testimony which is requested is 
the younger of the Perry girls. That is Nancy Mae Perry? 

MR. STERN: That is correct, Your Honor, it is. 

THE COURT: The reporter will read the testimony of Nancy Mae 

Perry. 

(The entire testimony of the witness Nancy Mae Perry was read by 

the reporter.) 

THE COURT: The next and the last witness whose testimony is 
requested is Robert Gray, and the reporter will now read Robert Gray's 
testimony. 


(A portion of the testimony of the defendant, Robert Gray, was read 

by the reporter.) 

THE COURT: We will suspend the balance of the reading and finish 
it after the luncheon recess. In the meantime, the jury may retire back 


to the jury room. 


(Thereupon, at 12:30 p.m., trial stood in recess.) 
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AFTERNOON SESSION 
2:00 p.m. 
THE COURT: You may now bring in the jury in the Robert Gray 


case and we will resume the reading. 


(The jury resumed the jury box.) 


THE COURT: At the time we recessed for luncheon the reporter 
was reading to the jury the testimony of Robert Gray. We will have the 
reading resumed from the point at which the reporter left off. 

(The balance of the testimony of the defendant, Robert Gray, was 

read by the reporter.) 

THE COURT: Now, ladies and gentlemen of the jury, there was one 
other matter that you asked for and that was the statement to the police 
signed by Robert Gray. That will be handed to you as you go back to the 
jury room. 

Now, before you go back to resume your deliberations, Mr. Foreman, 

479 are there any questions that either you or any other member of the 
jury wishes to ask or refer to any other matter concerning which the 
Court can be of assistance to you? 

THE FOREMAN: Your Honor, at the moment, I have none. I 
believe none of the other jurors have any. Am I correct? 

THE COURT: Now that the portions of the testimony you were in- 
terested in have been reread, you may go back and resume your deliber- 
ations, and I see no reason why you should not be able to reach a verdict 
very shortly. 

THE FOREMAN: Thank you. We certainly hope so. 

(Thereupon, at 3:02 p.m., the jury retired to the jury room.) 


4:40 p.m. 
THE COURT: Will counsel come to the bench, please? 
(AT THE BENCH:) 
THE COURT: Before bringing in the jury, gentlemen, I want to 
apprise you of a note that I have received from the jury. It reads as 


follows, ''The jury cannot agree on the degree of guilt in this case, 


87 
first or second degree murder." 

Now, of course, I am going to give them the Allen charge, but Iam 
inclined to go a step further, and I invite the comments of counsel before 
I decide whether to do it or not. Iam inclined to tell them that unless 
each one of the twelve is convinced beyond a reasonable doubt that it 
should be murder in the first degree, that they ought to bring in a verdict 
of murder in the second. | 

MR. BLACKWELL: I object, if Your Honor please, and 1 will tell 
you why I object. I object in all deference to Your Honor. | 

THE COURT: I understand. I feel this way, capital punishment is 
such a serious matter, and I believe in capital punishment, but it is such 
a serious matter that unless all twelve jurors are convinced that it is 
a case of murder in the first degree, Ithink they ought to a in a ver- 
dict of murder in the second. 

MR. BLACKWELL: If Your Honor please, as I have said, I certain- 
ly object, in all deference to Your Honor. There is plenty of precedent for 
Allenizing a jury in a first degree murder case. And I submit, Your 
Honor, most respectifully, that this will establish a dangerous precedent 
in this jurisdiction, when we picked up the paper last night and see what 
they were trying to do down in Congress to abolish a mandatory death 
penalty in this jurisdiction. We have it on the statute book, Your Honor, 
and unless it's repealed I think we ought to try it according what's on 
the statute. 

THE COURT: If I do the right thing I am never afraid that it will 
be a precedent for other right things. | 

MR. BLACKWELL: I know that, too, Your Honor, and I’ adiive you 


for that, but still in this particular case I do not see why they should not 
be Allenized. | 

THE COURT: I will tell you one thing, Mr. Blackwell: It would be 
worse to have a hung jury. 

MR. BLACKWELL: Well, so Long as justice is done we don! t mind 
a hung jury. We are ready totry it again. 

THE COURT: You know, I haven't had a hung jury in years and I 
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am not going to have it this time. I tell you, I think you would be worse 
off with a hung jury, Mr. Blackwell, because as hard as we try, jurors 
find out through the grapevine. They do not in a little run-of-the-mill 


robbery case, people forget it, but ina case of this kind they find out as 


to what happened in the first trial. And if there is a mistrial once, there 
will be jurors who won't agree to a murder in the first degree verdict 
the next time. 

MR. BLACKWELL: I have convicted them the second time, Your 
Honor, in first degree, in the Clark case. 

THE COURT: Well, we will see what happens. [am inclined to 
indicate to them -- as a matter of fact, I told them in my original in- 
structions that unless they are convinced beyond a reasonable doubt that 
there was premeditation and deliberation and the other elements, they 
can only find the defendant guilty of murder in the second degree. 

MR. BLACKWELL: Your Honor has told them that just as plain 
as plain can be. 

THE COURT: Iam going to repeat it. 

MR. BLACKWELL: However, I would suggest, in respect to that, 
you also Allenize them. 

THE COURT: You will never get a first degree verdict after this 
note. It is a question of a hung jury or second degree. 

MR. BLACKWELL: Very well, Your Honor. 

(IN OPEN COURT:) 

THE COURT: You may bring in the jury. 

(The jury resumed the jury box.) 

THE COURT: Mr. Foreman and ladies and gentlemen of the jury, 
the Court has received your note. It reads as follows, "The jury cannot 
agree on the degree of guilt in this case, first or second degree murder.” 

Ladies and gentlemen of the jury, you should agree. Some jury has 
to decide this case. You are that jury. No other jury will have any more 
evidence than you have had. I cannot conceive of any other jury being 
more intelligent or conscientious than you are. 

Now I am going to make a few observations to you which perhaps 
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will be of assistance to you and I think they ought to enable you to reach 
a verdict very promptly. 

You must realize that while the verdict of the jury should represent 
the opinion of each individual juror, it by no means follows that opinions 
may not be changed by conference in the jury room. The very object of 
the jury system is to secure unanimity by comparison of views and by 
arguments among the jurors themselves. Every juror should listen with 
deference to the arguments of the other jurors and with a distrust of his 
own or her own judgement if the juror finds a large majority of the jury 
takes a different view of the case from which he or she takes. | No juror 
should go to the jury room with a blind determination that the verdict 
should represent his or her opinion of the case at that moment or that he 
or she should close his or her ears to the arguments of the other jurors, 
who are equally honest and intelligent as himself. 

Accordingly, although the verdict must be the verdict of each in- 


dividual juror and not a mere acquiescence in the conclusion of your 


fellow jurors, nevertheless you should examine the issues submitted with 


an open mind and with candor and with proper regard and deference to 

the opinions of each other. It is your duty to decide this case if you can 

conscientiously do so. You should listen to each other's arguments with 

a disposition to be convinced. If much the larger number of jurors are 

in favor of one verdict than in favor of the other, a dissenting juror should 
consider whether his or her doubt is a reasonable one when it made 

no impression on the minds of so many other jurors equally honest and 

equally intelligent. 

Now, as I told you in my instructions before you pained yesterday, 
that unless you are convinced beyond a reasonable doubt that there was 
purpose and intent to kill and that there was premeditation and delibera- 
tion, you may not convict the defendant of murder in the first degree but 
you may convict him only of murder in the second degree. 

Consequently, in order to convict of murder in the first degree, each 
of you must agree beyond a reasonable doubt that all the elements of 
murder in the first degree have been established. Unless each of you so 
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agrees, each of you so finds, you should bring in a verdict of guilty of 
murder in the second degree. Iam judging by your note. 

Bear in mind that, as I say, you have to -- none of you may refuse 
to listen to the arguments of the other jurors, and, I repeat, in case of a 
reasonable doubt the doubt must be resolved in favor of a verdict of guilty 
of murder in the second degree. 

Now I am going to ask you to go back to the jury room and endeavor 
to arrive at a verdict in the light of these additional observations that I 


have given you. I gee no reason why you should not reach a verdict 


promptly. You may retire. 
(Thereupon, at 4:50 p.m., the jury retired to the jury room.) 
—— 
JURY VERDICT 
5:07 p.m. 

(The jury resumed the jury box.) 

THE DEPUTY CLERK: Will the foreman of the jury please rise? 
Mr. Foreman, has the jury agreed upon a verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you of the defendant, Robert 
Gray? 

THE FOREMAN: We, the jury, find the defendant guilty of 
murder in the second degree. 


—_—_—_ 


[ Filed February 8, 1962] 


On this 8th day of February, 1962, came again the parties 


mentioned aforesaid, in manner mentioned aforesaid, and the same jury 
mentioned aforesaid in this cause; whereupon the jurors resume their 
deliberations; thereupon the jurors return into Court, and, upon their 
oath, say the defendant is guilty of second degree murder; whereupon 
each and every member of the jury is asked to state his or her verdict 
and each and every member thereof says the defendant Robert Gray 
is guilty of second degree murder. The case is referred to the Probation 
Officer of the Court and the defendant is remanded to the District of 
Columbia Jail. | 

By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court # One 


[ Filed March 26, 1962] 
JUDGMENT AND COMMITMENT 

On this 23rd day of March, 1962 came the attorney for the 
government and the defendant appeared in person and by counsel, 
Albert Stern | 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Second Degree 
Murder, and the court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause 
to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Fifteen (15) Years to life. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


NOTICE OF APPEAL 
Name and address of appellant - Mr. Robert Gray, 200 - 19th Street, 
S.E., Washington II, D.C. 
Name and address of appellant's attorney - Albert A. Stern, 412-5th 
Street, N.W. Washington, D.C. 


Offense: Grand Jury No. 920-61, First Degree Murder [ 22-2401 - 
D.C. Code] 
Concise statement of judgment or order, giving date, and any sentence 


On the 8th day of February, 1962, your Petitioner was convicted 
of Second Degree murder. On the 23rd day of March 1962, your Petitioner 
was sentence to serve a period of 15 years to Life. 
Name of institution where now confined, if not on bail - your Petitioner 
is now presently confined at and in the District of Columbia JaiL 
200 - 19th Street, S.E. Washington, D.C. 
I the above named appellant hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above 
stated judgment. 
Date: March 26 Appellent /s/ Robert Gray 


